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MEMORANDUM

TO: AFL-CIO
FROM: Guy Molyneux and Geoffrey Garin
DATE: June 10, 1997

SUBJECT: Minimum Wage Coverage for Workfare Recipients

" Peter D. Hart Research Associates has just completed & national voter survey that
includes two questions measuring support for extending minimum wage and other
workplace legal protections fo welfare recipients in workfare programs. The survey was
conducted by telephone June 6 through 9 among a representative sample of 800
registered voters who participated i the 1996 elections. The margin of error on these
results is +/<4%.

Strong voter support for minimum wage coverage. The survey results
reveal that American volers strongly believe that minimum wage laws and other
basic legal workplace protections should apply to those in state workiare
programs. The survey question reads as follows:

As you may know, Congress passed a law last year requiring able bodied welfare
recipients 1o work in state workfare programs. Do you believe that {he people who are
required to work in these workfare progams should be covered by basic legal
protections, Including the minimum wage law, or do you befieve that the states should not
have to pay the minimum wage to welfare recipients in workfare programs?

Fully 69% agree that workfare -parlieipants should be covered, while just 25%
believe that states should not have to pay participants the minimum wage.
We would note that workfare participants are clearly identified in this

guestion wording (fwice) as still being “welfare recipients,” making the strong
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favorable response that much more impressive (and meaningful). The breadth
of support for minimum wage coverage is also striking, including two-thirds of
those with incomes over $50.000 (67%). professionals (67%), and white voters
(é?%). Even college-educated men (71%) and Republican voters (62%) favor
minimum wage coverage by large margins.

Wage impact argument for coverage is strong. Voters’ initial su;.Jport
for coverage doubtless arises from a fundamental sense of faimess. Since other
workers receive this protection, they reason, why shouldn't workfare participants
in similar jobs? However, organized Iabor has another, less immediately obvious
reason for believing that coverage is needed — namely, the comosive effect that
sqb—minimum-wage workfare programs could have on the jobs and wages of
low-wage workers outside of workfare programs. The survey tested the appeal
of this argument for coverage against a powerfut opposition case that focuses on
the cost of coverage fo taxpayers. and finds the wage impac argument prevails

by a decisive two to one margin.

Supporters of paying the minimum wage to people in workfare programs say that many
employees who currently work at the minimum wage woudd kse their jobs if worktare
participants could be forced 1o work for less, and also say that exempiing one group of
workers from minimum wage protections ows the door to undermining the minimum
wage for others.  (59% agree))

Opponents of paying the minimum wage to people in workfare programs say that the
taxpayers would have to support higher weltare budgets if states are forcad o pay the
minimum wage, and also say that weliare recipients who want better pay should get off
welfare and find a job on their own. (31% agree.)
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Stop the new attack on the minimum wage.

AMERICA HAS A WAGE FLOOR.
It’s the federal minimum wage, and
i’s one of our oldest and most
fundamental protections for
working families. It’s there
because Americans believe that

all people who work are entitled

to a reasonable wage. It’s there to
prevent employers from driving wages down by pitting one
group of workers against another. And it’s there to give millions
of working poor a chance to support their families and contribute
to their communities.

But some members of Congress are trying to weaken this basic
protection—again. They're proposing to chomp away at our wage
floor by creating different classes of workers—some who are
entitled to the minimum wage and some who aren’t. They want
to exempt people required to work in state “workfare™ programs
from the minimum wage and other basic employment rights—
civil rights, organizing rights, job safety, family and medical
leave and protections against sexual harassment.

If they succeed, they will create a perverse incentive to fire
workers who earn low wages and replace them with others
who are paid even less.

They’li destroy any possibility that welfare reform can reduce
dependency on welfare by leading people into real jobs with
real wages,

They'll undermine the minimum wage we raised just last year—
an increase Americans overwhelmingly supported—so that
working poor families could rise from poverty through the
dignity of work.

Can America afford to pay workfare participants the minimum
wage? We can’t afford not to. America can’t stand more erosion
of workers’ living standards—especially for those in the lowest-
wage jobs who are already hurting the most.

Call your representatives in Congress and tell them that
American voters support the minimum wage—for all worlgers.

FOR MORE INFORMATION, CONTACT THE NATIONAL EMPLOYMENT LAW PROJECT, 5% JOHN STREET, 7TH FLOOR, NEW YORK, NY 10038, PHONE: 212-285-3025, EXT 105

PHOTOCOPY
PRESERVATION



TO: Editorial Page Editors and Writers
FROM: John J. Sweeney, AFL-CIO President

Judith Lichtman, Women’s Legal Defense Fund

Sara Rios, National Employment Law Project

Wade Henderson, Leadership Conference on Civil Rights

DATE: June 10, 1997

RE: Effort in Federal Budget Reconciliation Bill to Strip “Worker” Status
From People Who Work in State “Workfare” Programs

Ever since the U.S. Labor Department ruled last month that current law entitles people who work
in state “workfare” programs to the minimum wage and other basic employment protections,
some Republican members of Congress have been seeking legislative action to overturn the
decision. They have included in the Budget Reconciliation Bill a provision to exclude workfare
participants from the Fair Labor Standards Act (FLSA) and protections against discrimination on
the job.

If they succeed, they will severely damage the federal minimum wage standard--our oldest and
most fundamental protection for working families--and the repercussions will be felt not only by
an estimated one million workfare participants, but by all low-income workers.

We are writing to urge you to take an editorial position against excluding workfare participants
from the minimum wage, and other basic protections, and we respectfully ask you to consider the
following facts. .

B This is a back-door attack on the federal minimum wage. The FLSA was enacted 50 years
ago for the purpose of establishing a wage floor so that one worker could not be used to undercut
another. This wage floor gives the working poor a chance to care for their families, contribute to
their communities and lift themselves out of poverty through the dignity of work.

Workfare exemptions will severely undermine the minimum wage, and workfare
participants aren’t the only ones affected. Forcing low-wage workers to compete with no-wage
workers will degrade the entire lower end of the labor market. America can’t stand any more
downward pressure on workers’ living standards--particularly on those in the lowest-wage jobs.



M Last year, Congress passed an increase in the minimum wage--with overwhelming public
support--for a reason. Americans believe that everyone who works is entitled to a reasonable
wage. Rewarding work is one of our most fundamental values. Welfare reform cannot work if we
tell recipients that they must become self-supporting, job-holding citizens--but that they will
receive sub-minimum wages.

B Excluding workfare participants would create incentives for employers to lay off hard-
working employees. The welfare reform legislation passed last year was never meant to
artificially subsidize employers so they can replace existing workers with “cheaper” workers who
earn substandard wages and are not covered by the protections of basic American labor law. But
that’s exactly what will happen if workfare participants are excluded from the FLSA.

Across the country, workfare workers and other workers are sitting beside each other
doing exactly the same work. How can we justify disparate pay formulas that create a perverse
incentive to fire the ones who are entitled to the federal minimum wage?

I States can afford to pay workfare participants the minimum wage. Most states have
surplus welfare funds--as a result of reduced caseloads--and today every state except Mississippi
can afford to pay the minimum wage for workfare without any changes in grant levels or new
state funding. According to the National Association of State Budget Officers, “state ending
balances for fiscal 1996 and fiscal 1997 are at the highest levels since 1980.”

The minimum wage applies only to people working in workfare programs, not those in
job training and vocational education programs. And states have been given a great deal of
flexibility when it comes to meeting the requirements of welfare reform. Workfare is one of at
least a dozen options available to them [and many of these options do not fall under FLSA].

B Fair pay for workfare is the key to making welfare reform work. If the point of welfare
reform is to reduce dependency on the welfare system, partictpants must have the chance to earn
enough to care for their families--and the promise that if they work hard and play by the rules,
they can improve their situation. [Anything less creates disincentives for welfare recipients to
move into jobs.]

At the same time, insisting that workfare participants retain their right to the minimum
wage will act as an incentive for states to pursue comprehensive reforms that will move them
closer to the ultimate goal: to place welfare recipients in unsubsidized private sector jobs.

B This proposal puts working women at risk. Almost all workfare workers are women with
children, and the majority of minimum wage and low wage workers are also women. Women at
the bottom of the pay scale are the most vulnerable to exploitation and abuse and those in
workfare jobs are desperate to hold on to the only source of support their families have.
Declaring that certain women should earn less than the minimum wage and be fair game for
discrimination and sexual harassment jeopardizes the wages, dignity and safety of all working
women.
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B All working Americans are entitled to the same basic rights. The ruling by the Labor
Department only confirmed the obvious. When workfare is work, it must be rewarded as work,
and the Fair Labor Standards Act should apply. It’s fundamentally wrong to say that one group
of citizens does not have the same rights and is not protected by the same laws as another.

Enclosed for your review are additional materials and information on this issue of critical
importance to all working Americans. We thank you for consideration. If you have any questions
or require further information, please call: Lauren Asher, WLDF, 202-986-2600; Maurice
Emsellem, NELP, 212-285-3025, x106; Wade Henderson, LCCR, 202-466-3311 or David Saltz,
AFL-CIO, 202-637-5318. '



Polling Data:
Minimum Wage Coverage For Workfare Recipients

Peter D. Hart Research Associates conducted a national voter survey, June 6-9,
that included guestions on extending minimum wage and other workplace legal
protections to welfare recipients in workfare programs. Key findings include:

. Strong voter support for minimum wage coverage. The survey results
reveal that voters strongly believe that minimum wage laws and other basic
legal protections should apply to those in sate workfare programs.

. Fully 69 percent agree that workfare participants should be covered,
while just 25 percent believe that states should not have to pay
participants the minimum wage.

. The breadth of support for minimum wage coverage is also striking,
including two-thirds of those with incomes over $50,000 (67%),
professionals (67%), and white voters (67%%). Even college educated
men.(71%) and Republican voters (62%) favor minimum wage
coverage by large margins.

. Voters are concerned about wage impacts. By a decisive two-to-one
' margin (59%-31%), voters agree that workfare participants should be
. covered by minimum wage and other basic workplace protections to prevent
the corrosive effect that sub-minimum workfare protections could have on
the jobs and wages of low-wage workers outside of workfare programs.
These margins occur despite a powerful opposition case that focuses on the
cost of coverage to taxpayers.

59 percent agree with the statement that many current minimum-wage
employees would lose their jobs if workfare participants could be
forced to work for less; and that exempting one group of workers
from minimum-wage protections opens the door to undermining the
minimum wage for others.

31 percent agree with the statement that taxpayers would have to
support higher welfare budgets if states are forced to pay the
minimum wage, and that welfare recipients who want better

pay should get off welfare and find a job on their own.



Can States Afford to Pay the Minimum Wage
to Welfare-to-Work Participants?

Some have argued that applying basic labor law protections to welfare-to-
work recipients is too expensive. This argument is both false and misleading.
First, the range of options available to the states and the current block grant levels
combine to assure that every state can meet the laws’ requirements. In fact, every
state but Mississippi could afford to pay the minimum wage to all participants
even if none of the education and training options, which because they are not
work do not require the payment of wages, were used. Second, it is just plain
wrong to argue that we can successfully encourage a transition from dependency
to self-sufficiency if we do not afford program participants protections afforded to
every other American worker.

STATES HAVE PROGRAM FLEXIBILITY
AND BUDGET SURPLUSES

. States have 13 options for meeting work requirements, many of which are
activities that would most likely NOT be covered by the FLSA coverage,
such as job readiness training, or time in vocational-education, and fulfilling
high school. Minimum wage standards will have no effect on the cost of
these options and these programs will be more suited to the particular needs
of many welfare recipients.

. Although federal requirements for hours-of-work increase over time, the
range of options for meeting these work requirements also expand.

. States have significant flexibility about how to meet work requirements.
They can limit the numbers of people in workfare without cutting off aid
(e.g., by age of kids, opt-out of 2 month community service option, waiver
from food stamp work requirement to relieve pressure of finding so many
"slots").

. Some states are already very far along in meeting the initial work
requirements (NY already relies heavily on vocational education; Illinois
and Pennsylvania may already meet their first year work requirements
without having to place more recipients).



WELFARE TO WORK CAN ONLY WORK
WHEN WORK IS HONORED

The most important goal of welfare-to-work policy -- placing former
welfare recipients in unsubsidized, private sector jobs -- will be encouraged
by increasing the standards required under other options. Employee
protections are a positive incentive for states to pursue comprehensive
reform.

The whole point of welfare reform is reduced welfare dependency. The key
to reduced dependency is living-wage work and skill development.

Any Congressional action to reverse the Administration’s position would _
run counter to every legislative effort to reform welfare by expanding work.
Since the original Social Security Act, federal policy has acknowledged that
pressure to enforce work must also include pressure to raise living standards
through fair payment. Many federal programs (WPA, CWTP, CETA)
required prevailing wage payments, not just minimum wage.

If states cannot meet the competing demands of creating jobs, defending
living standards, and protecting state budgets, the Department of Health and
Human Services has the power to grant additional flexibility under
“reasonable cause” exemptions.

BACKGROUND STATISTICS ON THE .
IMPACT OF MINIMUM WAGE REQUIREMENTS

The new welfare law requires states to have 25 percent of their caseloads in
work-related activities for 20 hours a week this year. Any estimates of the
impact of minimum wage coverage must acknowledge that (1) not all work
activities will be covered by the minimum wage, (2) not all welfare
recipients have to be in work, and (3) not all recipients will be forced to
work full time. These realities make detailed estimates difficult.



The Center on Law and Social Policy has estimated that only one state
(Mississippi) would be unable to conform with the welfare law’s current
work requirements without increasing benefit levels if food stamps are
included in the calculation of earnings. This is already allowable under the
Food Stamps Workfare program, a program which also includes minimum
wage requirements.

Minimum wage requirements could easily be met by employers involved in
workfare programs. The median state grant of $383 means that in more
than half of the states employers would only have to pay 70 cents an hour or
less to meet FLSA requirements.

State grants under the Temporary Assistance for Needy Families program
(TANF) are set at 1994 levels, but caseloads have fallen. States receive
funding for 5.0 million families, but current caseloads are only 4.1 million.
The difference between funding and caseloads will make it easier for states
to comply.

The Urban Institute reports that even in 1994, before the welfare law passed,
23 percent of all adults receiving welfare were engaged in work activities or
training that may be allowable under TANF work requirements.

WHAT THIS MEANS FOR EMPLOYEES

Without FLSA coverage, workers sitting right next to each other doing
exactly the same tasks will see that one is getting at least the minimum
wage and the other is not. Acknowledging the employee status of workfare
participants is key to promoting workplace acceptance.

If the intent of welfare reform is to get welfare recipients into the real world
of work, then they should experience the real world of work; if we want
them to be able to support their own families off of welfare, they should be
working at jobs that pay at least the minimum wage.

Without FLSA coverage, employers will have incentives to fill positions
with much cheaper welfare recipients rather than "regular” workers,
degrading the entire lower end of the labor market in the process. In
Mississippi, for example, a workfare worker working the required 20 hours
a week would earn the equivalent of only $1.50 an hour for their grant. '



WHAT THIS MEANS FOR EMPLOYERS

. Without FLSA coverage, employers could hire welfare recipients for free,
even if their welfare grant divided by the hours worked were less than the
minimum wage. With FLSA coverage, employers would have to at least
chip in the extra on top of the grant subsidy to come up to the minimum
wage (see estimate above). '

. Employers will still enjoy heavily subsidized workers through workfare and
tax breaks.
. When the public supported welfare reform, we don't believe they intended

welfare reform to provide free labor for businesses.
. In some states, private businesses can get tax breaks on top of the
subsidized labor so that they have heavy incentives to displace current

workers or create short-term positions solely to take advantage of low-cost
labor.

AFL-CIO Public Policy Department

i\ \flsa2.txt
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Wages of Welfare Reform

welfare recipients. put to work under the

terms of last year’s welfare bill be paid the
tninimum wage. The objecting governors and other
critics are likewise right when they say that his
decision will throw the bill even further out of
whack than it already was, What the president
basically proved in doing the right thing on the
wage was how great a mistake he made in caving in
- to'electionsyear pressures, some of them of his own
making, and signing the bill to begin with.
"+ Theé problem with the welfare part of this legisla-
tion—"as. distinct from the gratuitous cuts that it
also impbsed in other programs for the poor—is
the rmsmatch that exists between its commands
and the Tesources it provides to carry them out.
The basic command is that welfare recipients work,
but that's.not something that can be achieved by
the snapof a finger or the waving of a wand or it
would have happened long ago. A lot of welfare
rBcipients aren’t capable of hoiding down jobs
ﬁnthout an enormous amount of support, Nor, in
many cases, are there jobs enough in the private
sector: to accomunodate them even if Lhey could
hold them down. -
-> The cost to the states of putting to work as many
recipients as the bill requires was already going to

T HE PRESIDENT was right to order that

be greater over time than the fixed funding in the -

bill. The minimum wage decision will only add to
the cost; hence the squawk from the govemors.
But jt's not the decision that was wrong. Welfare
recipients put to work are no less entitled to the
protections of the wage and hour laws than other

workers, To pay them less would also be to

“undercut the wages of other workers with whom

they will now compete for low-paying jobs. That

-was a major part of the argument orgam.zed labor

used in pushing for the order. Wages in that part of
the economy. are already too low to support a

. family, and income mequahty in the country genet-
-ally is too great..

The law requires that i mcreasmg percentaga of
welfare recipients work each year. States that fail
to meet the targets risk loss of some of their
federal funds. The number of hours a recipient
must work to qualify also increases. Twenty hours
a week will be enough at first, but eventually that
will rise to 30. For now, the way the president’s
order is written, most states will be able to put
recipients to work themselves, or pay private
employers to do so, for about the amount of a
monthly welfare check. But over time that will
cease to be true; a welfare check that will pay for
20 hours at the minimumn wage won't cover 30,

-The state will have to come up with the differ-
ence. Or it will have to start lopping people off the
rolis for other reasons. The bill gives stdtes power

" to do that, too, and that’s what welfare advocacy

groups fear may happen in states whose low
benefits won't cover all the hours the bill requires.
Back to the mismatch: The bill requires more than
it pays for. As with the other flaws in this misbegot-
ten legislation, sooner or later this one needs to be
fixed, or a lot of vulnerable people including chil-
dren badly in need of help are going to end up
harmed mstead

France Reaps Its Rewar_d

OR SOME time now, a debate has raged
F about the efficacy of linking trade and politics

in relations with China. Some say you can use
pie to achieve results in the other; others argue
that business is business and let's keep human
rights out of it. An event in Bejjing on Thursday
should settle the matter: You can use trade to
tnfluence political reiationships.

Unfortunately, the example at hand involves
Chma s.using trade to get its way, not the other
way around. A month ago, France helped make
sure that the United Nations Human Rights Com-
mission wouldn't even discuss China's dismal hu-

human rights, China notes France has made a wise
decision,” President Jiang Zemin said, according to
a spokesman. Of course, there’s no need for
Americans to get too high and mighty about such:
French behavior. This country, too, has made its
opportunistic deals.

Nevertheless we were reading about Mr. Chir-
ac's salute to China—which “will be one of the top
nations of the world,” and which “must be one of
our main 'partners"—at the same time we hap-
pened to be reading about Wei Jingsheng. Mr. Wei
is a brave dissident, one of thousands in Chinese

iaile fAar mroarafillis avaraceins sTanee wearrentahls
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here’s a strange double standard ap-
T plied to people on ¥eiffre. They are can-

sidered second-clyss cittzens, even when
it comes to work .

The effort to.force pecple off welfare
througb & host of reforpns hax gained momen-
tutr, and recipients are being given time limits
and other requirements aimed at getting
them trained and working.

But some people wan! more. They think
that welfare recipients who go to work
shouldn't be paid the minimum wage.

That doesn't make sense, and the White
House knows it. It agreed that most of the re-
cipients being placed in work programs
should be covered by the minimum wage law.

That didn't sit well with governors of both
parties or the authors of the welfare reform
jaw, who said the move would vestly increase
the cost cf running wotk programs and leave
most states unable to enroll the required
number of recipients. They'd rather pgythem
less than what is already a low wage.

Previous welfare Jaws explicitly outlined
when minimumn wage laws applied, but the
new legislation does not. That left the door

1997

open to interpretation.

Labor lesders inxisted that workfare re-
cipients are covered by the Falr Labor Stan-
dards Act, which requires the minimum wage -
in mos? cases, and sfter months of study, the
White House agreed.

Public employee igigns have oppused
workfare programs in part because of cop-
cerna about worker displecement. The fear
was fhat local governments would be less
likely to hire union members Lo sweep streets
if workfare participants eould be forced to do
the same work 4t much lower rates.

Paying the minimum wage to workfare
participants should not be an ssue. If the goal
is {0 get them into the workdforce and keep
them there, it makes sense that they should
np* »= paid second-class wages. Those who
believe that the minimum wage somehow
subverts welfare reform ought to resssess
their position. ) -

-Al a time when the safety net is threat-
ened, it is particularly foolish to eliminate a
cless of nonworking poor caly to creste a fasy
of serfs.
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Workfare Wages “

Paying minimum wage raakes sense; welfare clients already get ifuit much in grants.

During the supcerehurged debule over wel-
fare reform, the politicians satd thmoe avd
again that the point was to end depencstency
and Instill in recipients respect for the value
of work. Now the White House has agreett
with the U.5, Labor Department that wel(are
beneficiaries in work progiams are perform-

Ing a servive in exchange tor ivceme - su by
deftnitinn, they are covercod by the Falr Lahor
Htondards Act and must he pald the minl-
mum wage, That is as it shiould be,

The governors who lobbicd so hard for
wellare vevision bonsted that they could
move wellave reckpienits Inlo private-sector

MARLETTE’S VIEW

“rr HAPPENS EVERY TIME T POINT AT THE DEMORAIS! L

AAME M K EDIPRL L Vduine of (e Eiiwclo] agzn
CAHGL R HICHAKIRE D~paly Editor ol G Bovturind Pegen
. ]

Inhs, T'e the extent they succeed, 2 dekate
over paying mminimuem wage ls moot: Private
ciployers sl pay L Besides, those in
vdurotivn pod Cralnitye prearams would be
cxempled.

Tiwe conkbroversy srises over what to <o
about reciplents who are working for local or
slale governments, performing tasks lke
cleaning paiks or phoviding cletical help.

The governors andd others wheo complain
about costs have s weak case; The :inlphinewn
wage 1s jtsell 50 low Lhat Jn adl the states bhut
Mississippl, wellare bhenefits plus food strunmns
already equed or exceed what the midmum
wage would pay a wellare worker for the re-
quired 20-hour week. Costy will rise ever time
as nore houss ¢f wotk are rmequired, and after
Lhe milninwn wage tises Lo $5.15 In Octoteor.
Yyerr then, however, a2 30-hour-a-week wel-
e wvorker woutd be pabt $8,074 a vear —
$4.000 1oss Liau the poverty level for a famndly
cf three.

‘Uhe ssue does gel mose wmpl!culc«l

ey othee enmifications are explored The
ln-.a sy Dopartmenl, for example, Is ze-
searching whether there are impEcations for
payment of Socigd Secarily and unewnploy-
ment btaxes. None of Lhese intricartes wos
thousght Lhmugh in the golltienl rush te en-
aci welfore cevislon Jast yenr. Row Lhes
must he,

Paylug Loc minhintti wage Is the right
Lhing to do e conomleally and phitosophleaity.
There already is enouph downwiitd pressore
on vages nmong thodse on the Jowest munes
withou!, creating o new pood of subpiéubioum
workers to pull wag. rates down o lher. And
teshles, i government wants welfae toasipl-
enls Lo starl thinking aud nelng ke workera,
It nruzt breas them ns workars, too

Vallone NYPD Audlt Board Deserves Support

Who's golng Lo walch the officers who watch
Lhe officers? In 1904, Flie Mollen eonunistlon

hoard =t his awn — composed =olely of his
antminbees - - il b beal Valtone i rmed

ahoul Vullone's new pronosol, Lthey haven't
vof enl lanee sl e Traavee dhiby huvmilae
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Today's debats: WELFARE REFORM

Rush. to workfare costs
jobs of working poor

mwmw-m
to be fine-tumed;
they’re hurting thoss most vul-
nerabie to job loss.

Schools in Baltimore are bringing in wel-
fare recipients to do jamitorial work at
$1.50 an bour, less than one-third the mini-
mum wage, rather than renew contracts
with agencies that supplied custodians at
$6 an hour. The new workers continue to

receive federally financed welfare benefits,
‘at no cost to the schooks.

It's a sweet deal for the money-short
schools and useful work experience for peo-
ple who scon must get off wellare. But what
aboyt those janitors who were displaced?
How many arc unemployed and candi-
dates for the welfare rolis?

As Washington and the states push wel-
fare recipients 10 work, they've created a
way for employers, public and pnvate, to
replace regular employees with cheaper la-
bor. The losers are folks who had sayed off
welfare with low-income wark They're
vulnerabie to reduced bours, disappearing
jobs and lesser wages and benefits.

A Jersey City, NJ., bospital is cutting
full-tme aides while hmng people on wel-
fare as “voluntzeers™ to do the same work

In Nassau County, N.Y., 2 custodian
laid off in 1992 and ultimately forced onto
welfare returned w the same job last year
— but as a welfare “trainee” at lower pay,
ao benefits and no vacation.

No one bas yet quantified the problem.
But the vulnerable population is large: 38
million working poor who at $7.50 an hour
or less often have no heaith insurance. And
even with the economy ving, most
states are short of the low-wage, low-skill
jobs that the workang poor hold and welfare
recipients need Yet welfare reform re-
quires that by the turn of the century, near-
ly 50% of all adults getting welfare asais-
tuxr — 4 milion people — must spend at
Jeaxt 30 bours a week in some sort of work

The iaw bars empioyers from firing exist-
ing workers w hire welfare reapients
whost compensation 15 subsidized by the
state. But its intent can be defeated by re-

The job gap

Smmmm.chnﬂmgaol

croated in
wchnology

walfare recips
Mirmeeote: Ratio of job seskers o job
opanings is 2.7-1; for jobs wih a “livabie
wage,” 6-1.

ducing hours, wages or benefits for existing
workers or terrmunating outside contracts;
workfare recipients can then fill vacancies.
Backers of the 1996 welfare reform mini-
mize the problem. They fear a bacidash
could reverse momentum running their
way. On the other side, unions trumpet
scare stores, ot research. BUt anecdotal ev-
idence is accumulating 1n addition to sub~
tle and overt job displacement, employers
from Salt Lake City to Ricbmond, Va,, re-
port the flow of welfare recipients into the
workforce is helping keep pay rates down.
And when the inevitable economic slow-
down arrives, with shrinkage in low-in-
come jobs, the situation is fikely to reem-
ble a nasty game of tusical chaurs with far
more players thap wage-paying seats.
Welfare reform was long overdue. But
the 1996 law, driven by simplistic budget-
cutting politics, did Ltle o spur the job
powth needed to desl with underlying
poverty and lack of opportunity. President
Clinton wants to spend $3 billion for job-
training grants and tax breaks to employers
who hire welfare recipients First, some
spadework is necded Moving welfare re-
apients 0 work is a fine objective. But
lhmmngthcm‘hngpooroul on the street
is an
Reform that mk.'. !.b.ruwmg the working
poor out of work and onto the welfare roils
is not worthy of the name.
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EDITORIALS

Money for hire

Use Pa.’s surplus to create public-service jobs.

~ Mayor Rendell commiserated
Monday with other mayors over (he
burdens of tha new wslfare law. He
urgad a fecderal jobs program for the
millions mationwide who will be
{creed off the roils. )

Mr. Rendell is right It was iaTe-
sponsitle of Congress io pass, and
Presidznt Clinton to sign. a weifars
plan 1hat did little o creawe jobs fur

| folks who'll lose tzeir bensfils.

Some siates aren’tia good sharea to
btan¥roll a jobs program.

In New Jersey, for example, Gov.
Whiiman already is resorting to
budget glmmickry to close & deficlt
znd to fund the siaie pension system.
Butiz Penasylvania, which expecisz
surplus -of more than $300 millicn

-when 1he Dudget year ends June 30, &

jobs inidative is dcabla.

A coddition of laber anicos, com-
‘IRURITY £roups ond religious orgasni-
zatons has coms together 10 suppert
25135 mililon jobs plan by State Sen.
YincentJ. Hughes (D, Phila).

In Republican-dominated Hartis-
burg, this Democratc plan i5 going
nowhere fast. Bur it could spur de-
bate and prepare the ground lor a
bipartsan jots bill.

Sen. Hughes' bill would C'eaxe
-10,000 fuli-tirsc jobs atatewidc, racs:

-ing from boarding up abandoned

homes 1o cleamng up parkg The
workers would get S6 ap hour, pr the
“prevailing wage," if that's higher.
Thae pay would be set substahtially
spove the minimum wage — $4.75 an
a0ur — pardy 1¢ caim concerds that
such 2 jobs program would|:pust
downl the wages of other lojff-paid
workers, Tha\s nc small-i
given the widening gap betwesa :
income and highearning Amegicans: -
Still, therz are compelling
maents for putfag those publitserv-
ice jobs at or close t0 ihe midimum-’
wage. Such jobs are a first stepjout of
dependency for pcople who|.can’t
find work it the private secton Why
should goverameni, aciing as the em-
ployer of last resors, pay more than
Drivate compantes offer meu'1 least-
sKiiled empioyess?
This 1zvel of pay would giLe ex-
welfare recipients an incenfQve to

sirive towsrd eter jobs, id turp
opening up siols for other low-dkilled
peopla. Also. since money for p jobs
Program isn't unlimited, keepilg pay

low allows more jobs 10 be created.

“Most workers i the inpdr city
are ready, wiillng. able and xdons
10 hold e sieady jab.” wrote sbciolo-
gist William Julics Wilson lasi year.
Yes. And goverament muet dd more
10 help prove him right.




What They’re Saying . ..

“As employers, Lutheran Services in America organizations face the same issues
that every non-profit and corporate employer in America does by having to work within a
budget and provide services to its clientele. But, we also believe that workfare recipients
preform important work that should be valued fairly and covered by the Fair Labor
Standards Act. We in Lutheran Services America challenge other employers to join us to
be involved and become responsible in the opportunities we give workers.”
-- Rev. Faye R. Codding '
Lutheran Services in America,
employer at nursing homes and child care centers

“The National Association of Service and Conservation Corps’ 120 member corps -
across the country historically have employed welfare recipients to perform work for the
benefit of their communities. Traditionally, Youth Corps have paid at least the minimum
wage to everyone who has worked for them, regardless of their status as recipients of
public benefits. We applaud the Clinton Administration for reaffirming this policy for all
employers.”

-- Kathleen Selz, President
National Association of Service and Conservation Corps

“If our commitment to help those struggling to escape poverty is real, then we
must be vigilant in ensuring that the protections so critical to the success of other workers
are also available to welfare recipients. The Leadership Conference believes that we must
stand firm in our commitment to uphold basic employment protections for all individuals,
particularly those most vulnerable. Ensuring that low-income individuals are protected
against sub-minimum wages, inhumane working conditions, exploitation, and
discrimination is only one piece of a larger, more fundamental struggle to help low-
income families chart an escape path from poverty to financial independence.”

-- Wade Henderson, Executive Director
Leadership Conference on Civil Rights

“Research indicates that the TANF [Temporary Assistance for Needy Families or
‘Workfare’] program must include worker protections if we expect women to move from
welfare to self-sufficiency. Simply providing jobs for welfare mothers will not enable
them and their families to get out of poverty.”

-- Institute for Women’s Policy Research
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What They’re Saying . ..

“I applaud the President in his decision to apply labor standards, most notably the
minimum wage, to welfare recipients required to return to the job market. Welfare
recipients put to work are entitled to the same benefits as any other worker. To pay them
less than a minimum wage is unconscionable.” -

-- Sharon Sayles Belton
Mayor of Minneapolis

“I have introduced legislation which would require that welfare recipients in work
assignments in California have the same rights as other workers on job sites, including,
first and foremost the right to receive at least the minimum wage. I strongly believe this is
the best policy for California and for the nation. The Clinton Administration is to be
congratulated for concluding that the Fair Labor Standards Act protects welfare
recipients.”

-- Antonio Villaraigosa
Majority Leader
California State Assembly

“While Workfare may be helpful in introducing some welfare recipients to the
demands of the workplace, without job rights participants could all too easily be
exploited. Treating Workfare participants differently from other employees would send
the wrong message. It tells them and their potential employers they should not be viewed
as members of the workforce. In contrast, treating Workfare participants as employees,
with the rights and protections due employees, will help integrate them into the workforce
and motivate them to develop and advance on the job.”

-- Illinois State Representatives
Carol Ronen, Constance Howard,
Larry McKeon, Louis Lang,
Michael Smith, Kevin McCarthy,
Rosemary Mulligan, Michael Giglio,
Angelo “Skip” Saviano, Janice Schakowsky,
Larry Woolard, Steve Davis,
Arthur Turner, Mike Bost,
Lou Jones, Shirley Jones,
Miguel Santiago and Charles Morrow



GROUPS SUPPORTING FAIR LABOR STANDARDS ACT
COVERAGE FOR WORKFARE PARTICIPANTS

A. Philip Randolph Institute

ACORN

Americans for Democratic Action

American Friends Service Committee

American Jewish Congress

Black Women's Agenda, Inc.

Bread for the World

Business and Professional Women/USA
Catholic Charities USA

Center for Community Change

Center for Law and Social Policy

Center for Women’s Policy Studies

Center on Budget and Policy Priorities

Chicago Commons Employment and Training Center
Chicago Jobs Council

Child Care Action Campaign

Church Women United

Clearinghouse on Women's Issues

Coalition on Human Needs

Commission for Women'’s Equity

Day Care Action Council of Illinois

Disability Rights Education and Defense Fund, Inc.
Feminist Majority

Hadassah

Itlinois Hunger Coalition

INET for Women

Korean Immigrant Workers Advocates

Labor Project for Working Families

Leadership Conference on Civil Rights

League of Women Voters of Illinois

Lutheran Services in America

Mexican American Legal Defense and Education Fund, Inc.
Mid America Institute on Poverty

Migrant Legal Action Program

NAACP Legal Defense and Education Fund, Inc.
NAACP, Washington Bureau

National Association of Social Workers

9 to 5, National Association of Working Women
National Center for the Early Childhood Workforce
National Committee on Pay Equity

National Council of Jewish Women

National Council of Negro Women, Inc.



National Employment Law Project

National Hispana Leadership Institute

National Law Center for Homelessness

National Organization for Women

National Women’s Conference

National Women’s Law Center

NETWORK: A National Catholic Social Justice Lobby
New Girl Times

NOW Legal Defense and Education Fund

Poverty Law Project

Public Education and Policy Project

The Welfare Law Center

United Church of Christ, Office for Church in Society
Wider Opportunities for Women

Women Employed Institute

Women Work! The National Network for Women’s Employment
Women'’s Legal Defense Fund
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May 15, 1997

President William J. Clinton
The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

1629 “K” St., NW, Suite 1010
Washington, D.C., 20006
Phone: 202 /466-3311

Fax: 202 /466-3435

TTY: 202/ 785-3859

Re: Welfare Reform and Civil Rights Enforcement

Dear President Clinton:

On behalf of the 180 national organizations that comprise the
Leadership Conference on Civil Rights, the nation’s oldest and most broadly-
based civil rights coalition, we write to request your assistance in making the
civil rights and economic security of low-income individuals and families a
higher national priority, as states implement the recentiy-enacted Personal
Responsibility and Work Opportunity Reconciliation Act (PRWORA).

The Leadership Conference believes that real welfare reform must
remain true to fundamental principles of equality, fairness, and social justice
while increasing the chances for all families in need to become economically
independent. The changes required by the PRWORA create new challenges --
and new risks -- to upholding these fundamental principles.

New Threats of Discrimination Targeted at Low-Income Families

The PRWORA creates perverse new incentives for states to deny
assistance to needy families and act in discriminatory ways, thus, erecting new
hazards for individuals who already face discrimination: persons of color,
women, people with disabilities, and older people. For example:

“Equaiity In a Free. Plurai, Democratic Sociery "

e
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. With the elimination of the individual entitlement to welfare benefits and services and
the lack of clear rules, crucial decisions about who gets benefits, who gets services, and
who gets penalized, may be made in arbitrary and discriminatory ways. For example,
as a result of the new legislation states now have wide latitude to use different rules in
different geographic areas. As a result, communities with a high concentration of racial or
ethnic minorities such as cities may receive lower benefits, fewer services, or be subject to
harsher rules and penalties.

. The harsh new restrictions aimed at legal immigrants will likely worsen discriminatory
practices that many ethnic minorities already face. Individuals who are eligible to
participate in a particular welfare program could be shut out simply because they have an
accent and are assumed not to be citizens. While the Department of Justice will be issuing
guidance on verfication of status procedures to providers that distribute federal public
benefits, there will be no procedure to monitor the providers and likely no consequence to a
provider that discriminates. Others may lose benefits because they are unfamiliar with new
welfare program rules and cannot obtain materials in their native language. Still others are
already being shunned by employers, or unfairly selected out to produce identification
documents, simply because they “look foreign.”

. Early reports suggest that pressure on states to place recipients in jobs and meet strict
new work participation requirements may push women, especiaily women of color, into
low wage, stereotyped “women” and “minority” jobs with little training and few
prospects for future employment. States attempting to raise their work participation rates
also may “cream” job seekers, i.e., focus more attention on individuals perceived as “more
desirable” or the closest to being job-ready, and offer less desirable assignments to minorities,
people with disabilities, older workers, pregnant women, immigrants and others who too
often lose out on job opportunities, because of discriminatory stereotypes about their abilities.

. Early reports also suggest that rigid new work participation requirements may
discourage states and employers from assessing and accommodating the needs of
individuals with disabilities. A recent study by the Urban Institute found that 16-20 percent
of women receiving AFDC (under the old welfare law) reported one or more disabilities that
limited their ability to work. But some individuals with disabilities may be unable to comply
with the new law’s work requirements because their disability has never been identified,
assessed, or reasonably accommodated. Moreover, specific provisions in the new law may
have discriminatory effects on individuals with disabilities: the twelve month time limit on
participation in vocational education, for example, may unfairly impact individuals with
learning disabilities who need to enroll in specialized programs of a longer duration.
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. Increased sexual harassment is a foreseeable problem. Women are the majority of adult
welfare reciptents. Given the documented instances of sexual harassment in our society, it is
reasonable to assume that some of these women may become victims of harassment in the

workplace because they are particularly vulnerable -- i.e. they risk losing vital benefits if they
cannot keep their jobs.

. Children may be penalized unfairly by welfare reform simply because of the
circumstances of their birth; i.e. because their parents were unmarried, or young, or
immigrants. As a result, the new law will take benefits away from children who otherwise
would receive them under the old AFDC program and who now desperately need them.

Recommendations

Weifare reform should not mean a loss of civil rights protection. Moreover, devolution of
power to the states cannot and must not mean the abandonment of the federal government’s
responsibility to provide basic civil rights protections for low-income individuals and families. The
new welfare law does not modify the many civil rights laws that protect against discrimination, nor
does it alter the federal government’s continuing obligation to enforce such laws. In this changed
environment, the role of your Administration will be critical. We urge the Administration to:

1. Vigorously enforce the laws prohibiting discrimination in federally funded programs,
including those specifically listed in the legislation and Title IX of the Education
Amendments of 1972, as part of welfare implementation. As the recent U.S. Commission
on Civil Rights report, Federal Title VI Enforcement to Ensure Nondiscrimination in
Federally Assisted Programs (June 1996) concluded, there has been a history of under
enforcement of Title VI, especially in the context of block grant programs. Given the
heightened potential for discriminatory practices under the PRWORA, the federal government

must develop new strategies to detect and chailenge discrimination, and better coordinate its
enforcement efforts.

2. As states submit, amend and expand their state plans, the federal government should
require specific information about the “objective criteria” states will use to determine
eligibility; how they will assure “fair and equitable treatment;” and how they will

_provide welfare recipients an opportunity to be heard as required by the PRWORA.
The Department of Health and Human Services does not have the authority to disapprove
state plans, but it does have the responsibility to determine whether the plans are complete.
Requiring states, as they submit their plans in future years, to articulate the standards and
procedures they intend to follow is critical to prevent arbitrary and discriminatory decision-
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making at both the level of individual benefit determnations as well as the level of state-wide
implementation. -For example, if the state plan proposed differences in treatment for
predominantly minority urban areas and predominantly white suburban areas, potential
violations of Title VI could be identified and deterred.

3. Vigorously enforce other civil rights and labor laws on behalf of welfare recipients,
including Title VII of the Civil Rights Act of 1964, the Equal Pay Act, the Age
Discrimination in Employment Act, the Occupational Safety and Health Act, the Fair
Labor Standards Act, the Americans With Disabilities Act and Section 504 of the
Rehabilitation Act, the Immigration Reform and Control Act, and the Family and
Medical Leave Act. Welfare recipients, whose families’ access to subsistence benefits hinges
on their ability to get and keep jobs, will be easy and vulnerable targets for discrimination.
They are entitled to the same protections against discrimination, unsafe working conditions,
and exploitive pay as other workers. And enforcing the law on their behaif protects all
workers, by reducing the incentive to replace current employees with cheaper and more
exploitable labor.

4, Ensure that states comply with the requirements of the PRWORA to maintain
assistance to single recipients who cannot obtain child care for a child under six years
old, and maintain Medicaid coverage for eligible families. The Administration should
ensure that states comply with the law’s provision protecting families with children under six

_from being penalized if lack of child care prevents them from accepting a work assignment

by requiring states to conduct case reviews of a sample drawn from families that have been
sanctioned.

5. Work to repeal the provisions of the PRWORA that severely limit the eligibility of
legal immigrants and refugees for a wide variety of federal benefit programs, and to
address the inadequacies of the naturalization process. The provisions of the PRWORA
related to legal immigrants are blatantly discriminatory in that they treat foreign-born
individuals differently than those who are born in the United States, denying them benefits
until they have become naturalized citizens regardless of whether they work and pay taxes
to the United States government. These provisions have a particularly discriminatory impact
on elderly and disabled immigrants, many of whom are unable to fulfill the English language
and civics requirements for naturalization or to take a meaningful oath of allegiance and
therefore will remain permanently ineligible for Supplemental Security Income and Food
Stamps.
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We also urge efforts to allow legal immigrants to continue to receive assistance while they
are in the naturalization process, to waive the English language and civics requirements for
an expanded class of elderly immigrants, and to allow individuals who are too disabled to
naturalize to continue to receive federal benefits.

In addition to challenging discriminatory practices at the state level, we urge the
Administration to work diligently at the federal level to remedy the harshest effects of the new law.
The Administration has begun some of this work, but there is more to do. For example, we support
proposals in the Administration’s budget to mitigate the new law’s hardships for the most vulnerable
legal immigrants, people with disabilities and children. But the far-reaching impact of the new law --
almost all noncitizens are no longer eligible for SSI and Food Stamp benefits, and new immigrants
will be barred from federal means-tested benefit programs for five years -- will require the
Administration to take more steps to restore the status of legal immigrants as full and equal members
of American society.

We strongly urge the Administration to take advantage of any flexibility permitted under the
new law to minimize its negative consequences. For example, the PRWORA targeted the SSI
Childhood Disability program for cuts, and required the Social Security Administration to develop
a new definition of childhood disability. Unfortunately, the Social Security Administration failed to
take advantage of the statute’s flexibility, and has issued unnecessarily harsh interim final regulations.
If these regulations are not changed, they are likely to disqualify at least 135,000 children with

significant impairments, and to fall especially heavily on children with mental retardation or mental
health problems.

Restricting children’s eligibility for the SSI Childhood Disability Program will also restrict
their eligibility for Medicaid. Most children who qualify for SSI are automatically eligible for
Medicaid; thus, children who fail to meet the new restrictive definitions for SSI eligibility lose this
automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not.
We commend the Administration for proposing to continue Medicaid coverage for children currently
receiving SSI, who are disqualified under the new rules defining childhood disability. However, this
proposal only helps current recipients. It will not ensure Medicaid coverage for children who would
have qualified for SSI, and thus Medicaid, under the former rules, but cannot meet the stringent new
standards.

. New Barriers to Economic Security Facing Low-Income Families

Ensuring that low-income individuals are protected from discrimination is only one piece of
a larger, more fundamental struggle to help low-income families chart an escape path from poverty
to financial independence. The new law ignores many of the specific barriers -- such as the lack of
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livable wage jobs, transportation, heaith care, child care, domestic violence counseling, and limited
access to quality education and job training programs -- that make it difficuit for low-income
individuals to move permanently from welfare to work. Many welfare recipients, for example, are
being forced to drop out of school and take “dead-end” jobs even though completing their education
may be the only way they can get jobs to support themselves and their families.

The welfare to work initiatives included in the budget may mean more funding to help
individuals get jobs, but it is unclear what these initiatives will be and how much funding wiil be
available. Even the original budget proposal -- $3.6 billion allocated over five years — is not enough
to meet the needs of all of those who must find work. We urge you to pursue meaningful and
much-needed reforms, and seek additional funds to: (1) create new jobs that pay decent wages;
(2) expand access to education and job training so that welfare recipients can be better
prepared for the workplace; and (3) provide necessary support services, such as child care,
health care, domestic violence counseling, and transportation costs, that welfare recipients
need to go to work. Without such reforms, welfare recipients will be pitted against, or simply
displace, other low-wage workers as they vie for an inadequate supply of jobs and compete for ever-
dwindling support services.

* This Administration has distinguished itself by standing firm in its commitment to uphold basic
civil rights protections for all individuals. We urge you to make the promise of our civil rights laws
a reality for all individuals, particularly those most vulnerable, by making civil rights enforcement a
top priority as the new welfare law is implemented. And, we urge you to go even further, by working
to restore equal treatment for immigrants to this country, a safety net for children and aduits with
disabilities, and assistance to poor families struggling to achieve financial independence.

Sincerely,
Dr. Dorothy 1. Height Wade Henderson
Chairperson Executive Director
Leadership Conference on Civil Rights Leadership Conference on Civil Rights
Horace Deets Jackie DeFazio
Executive Director President
American Association of Retired Persons American Association of University

Women
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April 25, 1997

President William J. Clinton
The White House

1600 Pennsylvania Ave.
Washington, DC 20500

Dear President Clinton:

On behalf of hundreds of thousands of women in poverty who will be required to
meet the work requirements of Temporary Assistance for Needy Families (TANF) under
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, we urge
you to support employment protections for participants of “Workfare™ and other work-
related programs.

Most Workfare programs, which states can create to meet their TANF work
requirements, require TANF recipients to work in exchange for their benefits.
Unfortunately, TANF does not mention the full range of employment and anti-
discrimination laws that can protect Workfare participants from unlawful conduct.
Current workers who do not receive TANF are already protected by such employment
laws as the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964, the
Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational
Safety and Health Act. Denying Workfare participants similar protections sends the
intolerable message that employers need not worry about treating Workfare participants
fairly or with dignity and would allow Workfare employers to benefit from the labor of
Workfare participants who are trying to support their families.

In a typical Workfare arrangement, employers will get TANF recipients to work
for 20 hours per week and perform any work that the employer assigns. The employer
will direct the participant’s work, supervise the participant, and monitor the participant’s
progress, but will not be required to pay the participant’s wages, provide skill training or
commit to hiring the participant permanently. In most cases, the employer’s extensive
authority to direct and control the participant’s work will satisfy the legal tests, such as
the “economic realities” test that courts have used to determine whether a worker is
covered by a particular employment law. :

If employment protections are denied to Workfare participants, then this “make
work” program, which is not creating jobs, is punishing recipients. In the absence of basic
employment protections, Workfare participants are treated as prisoners who may have to
endure discrimination or working in unsafe and hazardous environments or risk being
sanctioned and losing their TANF benefits if they do not work under these conditions.

SERVICE AND ADVOCACY FOR WORKING WOMEN SINCE 1973
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In light of TANF s strict work participation requirements and our economy’'s lack
of a sufficient number of entry-level jobs, we must create programs and policies that help
women find livable wage jobs that can support women and their families. Unfortunately,
many Workfare programs will not advance these goals. Workfare forces participants to
work in any job without regard to whether they need additional education, pre-
employment or vocational skills training, or whether that job will lead to permanent,
unsubsidized employment before their time limited cash assistance expires. But, if states
decide to implement Workfare programs, basic employment protections must be extended

to program participants.

As you stated in your proclamation for Women'’s History Month, women are
almost an equal share of the labor force, yet gender barriers still exist that must be broken
down. Do not allow Workfare to increase the barriers that women on welfare face as they
work to become self-sufficient. We count on you to insure that Workfare workers are
covered by the same employment protections that our country ensures for the rest of our
workforce.

Sincerely,

American Friends Service Committee

American Jewish Congress Commission for Women’s Equity
Black Women’s Agenda, Inc.

Center for Women Policy Studies

Chicago Commons Employment and Training Center
Chicago Jobs Council

Child Care Action Campaign

Clearinghouse on Women’s Issues

Church Women United

Day Care Action Council of Illinois

Hadassah

Illinois Hunger Coalition -

INET for Women

League of Women Voters of Chicago

League of Women Voters of Illinois

Mid America Institute on Poverty

National Association of Social Workers

National Center for the Early Childhood Workforce
National Council of Negro Women, Inc.

National Organization for Women

National Women'’s Conference
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April 24, 1997

President William J. Clinton
White House

1600 Pennsylvania Avenue
Washington, DC 20500

Dear President Clinton:

We would like to take this opportunity to highlight our concerns regarding
employment protections for low-income heads of household who will tikely be
required to participate in “workfare” programs in order to receive cash benefits
under the Temporary Assistance for Needy Families (TANF) block grant. We are
asking that you support extending employment protections to welfare recipients
participating in workfare.

The Kids Public Education and Policy Project was established in 1987 as a joint
effort of the Ounce of Prevention Fund and Family Focus, Inc. to advocate for
state and federal policies benefiting children and families.

According to provisions in the Personal Responsibility and Work Opportunity
Reconciliatton Act of 1996, states have the ability to use workfare programs in
order to meet the work participation requirements outlined in the legislation. Our
concern is that only employers, and not workfare participants, will benefit unless
the employment supports under the Fair Labor Standards Act (FLSA), Title VH of
the Civil Rights Act of 1964 and the Occupational Safety and Health ‘
Administration (OSHA) are extended to this vulnerable population. Put directly,
employers should not benefit at the expense of low-income parents who are trying
to support their families. ' '

The provisions of the new welfare legistation permit employers to use workfare
participants for up to 20 hours per week without any compensation, including
wages, skill training or promises of eventually hiring workfare employees. The
employer’s role under the workfare arrangement clearly meets the “economic
realities” test which has been used by the courts to define whether or not a worker
is an employee for FLSA coverage. This test factors in the employer’s
employment authority and control over the workfare participant and maintenance
of participant employment records.

Under the old guidelines for the JOBS program, workers were covered under Title
VII, OSHA and FLSA’s minimum wage protection, mandating that the hours a
recipient worked could not exceed her grant divided by the minimum wage. If
these same protections are not extended to workfare participants, then this “make
work” program—which does nothing to create jobs—will punish welfare
recipients in two ways. First, it will force participants to work instead of allowing
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them to receive the education, job readiness and job search they require in order to move
towards self-sufficiency before losing eligibility for time-limited cash assistance. Second,
without basic employment protections, workfare participants will face the possibility of
discrimination or working in unsafe environments in order to avoid being sanctioned or
losing cash benefits entirely.

The combination of TANF’s work requirements and the lack of entry-level jobs puts
welfare recipients in a difficult position. Because we are charging welfare recipients with
the serious task of finding family-supporting employment, we have a responsibility to
eliminate programs and policies which pose barriers. The responsible implementation of
work-oriented welfare reform requires nothing less.

Again, we urge you not to allow workfare programs to become the next major stumbling
~ block for families who are moving towards self-sufficiency. Please support extending
employment protections to welfare recipients participating in workfare.

We look to you to provide the leadership necessary to ensure that welfare recipients enter

the world of work with the same employment protections granted to the rest of the
workforce.

Sincerely,

. 70

7//;,'). oo 1&-‘2”]
.

Nancy Shier, Director



For more informadon:

Maurice Emsellem

National Employment Law Project
(212) 285-3025, ext. 106

WORKFARE PRESS CONTACTS
" May 1, 1997

WORKER ACCOUNTS

General [ssues

Kathy Wilkinson (attached press clipping)
Wheeling, West Virginia
(304) 242-7773

Kathy Wilkinson is a single mother with two daughters, ages nine and eleven, from
Wheeling, West Virginia. She works two part-time minimum wage jobs at West Virginia .
Northern Community College - as a lab assistant and a math tutor. She has an :
Associate’s degree. and is currenty working toward a Bachelor’s Degree in Educadion.
Ms. Wilkinson was actively involved in last ycar's successful campaign to raise the federal
minimum wage. In recognition of her work, she was honored at the minimum wage bill
signing ceremony and introduced the President. Ms. Wilkinson is now campaigning for
the rights of workfare warkers for protection under basic employment laws.

Brenda Stewart (attached affidavit)
Brooklyn, New York
(718) 789-6565

Brenda Stewart, who has two children has been receiving Aid to Families with
Dependent Children and Food Stamps since was laid off in 1992 from her job of two
years with a community-based organization. Since 1994, Ms. Stewart has been assigned
to the New York City workfare program doing cxtensive clerical work (filing, answering
phones, and processing mail) for the Department of Social Services, which are duties
equivalent to City employee ttle “Office Aide III”. In recurn for $56] a month in
benefits, she has worked from 20 t 2s much as 35 hours & week. She was recommended
for a full-time position by her supervisors, which she did not receive, and was instead
assigned to tramn the newly-hired worker,

Health & Safety

Ralph Tricache (testimony attached)

Queens, New York _

contact: Karen Yau, Nauonal Employment Law Project
(212) 285-3025, ext. 109
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Ralph Tricoche is a recipient of Home Relicf in New York City. Since August 1996, he
has been assigned to the Deparunent of Parks and Recreation workfare program for 46
hours every twa weeks in return for monthly Home Relief and Food Stamps 1otaling=
$296 a month. In the Parks Department, workfare workers now out number regular paid
employees by 3 to 1. Among other responsibilities, Mr. Tricoche has raked icaves,
removed garbage and swept the grounds. In fulfilling these duties, he has handled
contaminated needles, soiled diapers, cioths and underwear, vomit, faces and Kotex. He
has wimmed trees and rode on the back of a garbage truck o pick up garbage. He has
used a chain-cutter 1w cut chains in order W replace old garhage cans. Hé has performed
these responsibilities without any training on his health and safety rights.

Mr. Luis Pagan (attached workery’ comyt?;ensaﬁon complaint)

Bronx, New York

contact: Karen Yau, National Employment Law Project

(212) 285-3025, cxt. 109

Mr. Pagan is a recipient of Home Reliefin New York City. In 1995, he was assigned to a
workfare placement in the Department of Parks and Recreation. He was seriously
injured on April 16, 1996, working in a parks garage. Over his objection, Mr. Pagan was
told to go with a truck driver to deliver garbage to a recycling plant. He was told to
unjam the garbage container which was stuck with a tree. Mr. Pagan recalled that when
he turned the handle of the container, the handle flew against his mouth “like a bullet”.
His teeth were knocked out of his mouth and he was rendered almost unconscious and
taken 10 the emergency room. Since assigned o workfare, Mr, Pagan has never received
any right-to-know health and safety (raining or any wraining in the operation of
mechanical equipment. Despite his injury, he has been reassigned to workfare in the
parks, and he continues to work without required health and safety training.

Discrimination

For examples of disahility discrimination in the cperation of New York City’s workfare
program, contact: Cathieen Clements, Brooklyn I2gal Services (Corp. B), (718) 237-
55ml .. '

Wage & Hour

For information on an Ohiv cuurt case (Marilyn M.) involving 8 workfare participant

wha worked 740 hours cxtra without “compensation” due to an crror in the calculation
of her hours, contart: Gary Smith, Southeaswern Ohio Logal Services (330) 364-7769.
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EMPLOYER ACCOUNTS

Non-Profit Employers

Fay Codding
Lutheran Services in America, Washington, D.C.
(202} 626-7935

Lutheran Services in American (formerly the Association of Lutheran Social Ministry
Organizations) is a natdonal organization with local affiliates that operate social service
programs for the poor. Lutheran Services in America is a signatory to the Fair Work
Campa;gn which is a code of conduct for employers of workfare participants
guerantecing basic worker protections, including the minimum wage, and promoting
maximum access to job training and job placement.

Private-Sector Workfare

Jerry Helmick, United Food & Commercial Warkers, Kansas Ciry, Missouri,

(816) 842-4086

Tim Barchak, Service Employees International Umon, Local 91, Kansas City, Missouri,
(816)931-9100

The Tyson Chicken plant in Sedalia, Missouri, a rura] area of Missouti, has developed a
program with the local Dcpartment of Social Services, which is also being promoted in -
statc legislation, to refer welfarc recipients to the plant for minimum wage jobs processing
chicken parts. If the recipients do not accept the placements, in what are often hazardous
Jjobs, they are automatically sanctioned from their benefits,

Geri Reilly, New York Assembly Labor Committee, Albany, New York, (518) 455-4311
(see artached corrcspondence)

1n August 1996, the calandar-making company, “At-A-Glance” began employing
workfare workers referred by a local community-based organization for work regularly
performed by the union workforce. As the regular workforce was laid-off in December
1996, the workfare workers stayed on the job untl the program was eventually
terminated,



NATIONAL ORGANIZATIONS

Civil Rights Groups

Wade Henderson

Leadership Conference on Civil Rights
Washington, D.C.

(202} 466-3311

Catherine Powell

NAACP Legal Defense & Educadon Fund
New York, New York

(212) 219-1900

Women's Groups

Ellen Bravo _

9 to 5, Nadonal Association of Working Women
Milwaukee, Wisconsin

(414) 274-0928

Jocelyn Irye

Women's Legal Defense Fund
Washington, D.C.

(202) 986-2600

Martha Davis

NOW Legal Defense & Education Fund
New York, New York

(212) 925-6685

Melissa Josephs

Women Employed Institute
Chicago, [llinois

(312) 782-3502

" Workfare Press Contacts
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Fair Work Campaign

Maurice Emsellem

Fair Work Campaign

c\o National Employment Law Project
New York, New York

(212) 285-3025, ext. 106

Labor Unions

Marc Baldwin
AFL-ClO, Policy Dept.
Washington, D.C.
(202) 637-5202

Marie Monrad
AFSCME, Policy Dept.
Washington, D.C.
(202) 429-1155

Carol Golubock
SEIU, Legal Dept.
Washington, D.C.
(202) 898-3454

Low-Wage & Immigrant Worker Organizations

Roy Hong
Korean Immigrant Workers Advocates

Yos Angcles, California
(218) 788-9050

Maurice Emsellem

National Employment Law Project
New York, New York

(212) 285-3025, ext. 106

Workfare Press Contacts
page 3



Welfare Advocacy Groups

Henry Freedman

The Welfare Law Center
New York, New York
(212) 633-6967

Steve Savner

Center for Law & Social Policy
Washington, D.C.

(202) 328-5118

Cindy Mann\Steve Berg

Center for Budget & Policy Priorities
Washington, D.C.

(202) 408-1080

Workfare Organizing Groups

John Kest

ACORN

Brooklyn, New York
(718) 693-6700

Benjamin Dolchin

WEP Workers Together!
c\o Fifth Avenue Commiuee
(718) 857.2990, ext. 18

Workfare Press Contacts
page 6
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AFFIDAVIT

STATE OF NEW YORK )
COUNTY OF NEW YORK)
BRENDA STEWART, being duly sworm, deposes and says:

1. lm4§yea:soldand1ivewithmy2mns, ages 19 and 16, at 934 Carroll Street,
Brooklyn, New York 11225. |

2. ] submit this affidavit in support of plaintiffs’ motion for class certification,
preliminary injunctive relief, and & temporary restmining oid&.

3. My family receives Aid to Families with Dependent Children (“AFDC™) and
Food Stamps from respondent HAMMONS through Income Support (“IS™) Center #67, under
case number 2499916-1. | currently receive $289.00 semi-monthly AFDC and $272/month in
food stamps. |

4, Bcfore May 1996, hy husband was on my budget. When he was on the budget,
we were receiving $331.00 semi-monthly end §333/month in food stamps.

5. lhavcbeenreoei\ringp;lblicassimncesinu1992.whenlwaslaidoﬁ'ﬁ'omajob
- with Wildcat Services, s community organization, where ] had been employed for 2 years.
| 6. In June, 1994, respondent HAMMONS sent me a notice of appoh@t directing
me 1o report to the Office of Employment Services, located at 109 East 16th Street, New York,
New York. Ireported at the time and date scheduled. 1 had a brief discussion about my goals for
future employment with awve of respondent HAMMONS. The representative for
respondent HAMMONS sdvised me I would have to participete in the Wowk Experiense
Program (“WEP™) 20 hours a week (4 hours/day, § days/week). He told me 10 report o the
Department of Social sévim. Livingston IS Center (#72) at 98 Flatbush Avenue, Brooklyn,
New York, 11217, where ] would do clerical work. A copy of the Assignment Information
Summary he gave te is antached hereto as Exhibit A. |

L e P P



7. Noone ever advised me how my hours of WEP participation were calculated.

8. At the Livingston IS Center, Audrey Brow, the WEP supervisor, assigned me to
an Undercare Group in the Income Support Ce.nter The Undercare Assistant Office Manager
, usig::?d me 1o do clerical work. My responsibilities included compiling information for various
reports, wmwmmawmmmmbsdmpwmmwmmm 1
was 8lso responsible for filing papers, answering the phone, and processing incoming and
cutgoing mail.

9. My work responsibilities as a WEP pasticipant were equivalent to that of a City
employee with the title “Office Aide II".

10. In 1995, the office manager changed my duties as a WEP participant. 1was to
compile information for various reports, but on behalf of many more caseworkers,

11.  InAugust 1995 I heard from co-workers that there were job openings for clerks at |

IS Centers. I spoke to the office manager about my applying for one of these positions, and she
told me my name had been submirted. I also read 8 memo to directors of IS Centers asking for
lists of potential applicants. A copy of that memo is attached hereto éExl_n‘bitB. I was not
hired.

12, Ipﬂad,ltdnedthepmwﬁowuhiredforthedakpoﬁﬁoninmyoﬁn She

then took over the msponm’bﬂﬁyforcompﬂinsinfomaﬂoaforwmeofthe npdmlhadbeen
doing. -

13.  InJanuary 1996 ] received a letter from a representative of respondent
HAMMONS, advising me my hours of WEP participation were increased to 70 hours svery two
weeks, Acopyofthmlenerhanuhedhm.uExhibitC. As a result, I then worked at the
Livingston IS Center from 9 AM 10 5 PM, § days a week, with one hour for kunch, for  total of
35 hours a week. |

-



14.  Inthe spring of 1996, ] went to the ninth floor of 250 Church Street, the
headquarters of the New York City Human Resources Administration (“HRA™), where I spoke
with 2 Ms. Nelly Perez about the hiring procedure at HRA. She told me that the agency chose
names submitted according to the priority that the ISC directors placed them in. She explained
that the agency had not gotten to my name on the list and that I would have to wait, After that, I
asked two staff members at the Livingston ISC to write letters of recommendation for me to
speed along the hiring process, Awpyofthetwomommendaﬁonlett&slmcdvedmmhcd
hereto as Exhibit D. In June 1996, I received from the Director and Deputy Director of the
Livingston ISC a Certificate of Appreciation for outstanding achicvement. A copy of that
certificate is attached hereto as Exhibit E.

15.  Although my family’s budget was reduced in May 1996 to reflect to removal of-
my bhusband from the budget, my work hours not reduced at that ime. My WEP supervisor,
Audrey Brown, told me ] need to wait until my case was reclassified to reflect my husband's |
sbsence from the household to see if my hours would be reduced.

16. Ifzhéworklmpéfmhgamnﬁmemmdombyapsdcnymployee,
" it would have been compensated at a significantly higher rate. On information and belief, an
Office Aide Tl would be paid no less than $8.50 an hour.

17. AsIwasworldnginessen&anythesamepon‘ﬁonférapproﬁmmlytwoycars,it
seemed unlikely that my WEP assignment would Jead to full-time employment with the City.

18 Ifmy hours of WEP participation had been reduced I could have taken refresher
courses in camputers and sought employment in that field. I took several computer courses in
the past and did very well in them, including being the salutatorian of my class at Crown
Business Institute. _

19. smiwunqxﬁredwb;nworkfromumoSPM.Sdaysaweek.itwas

extremsly difficult for me to pursue other employment opportunities.



20.  Onmorabout August 12, 1996, 1 was told that my name had been removed from
the WEP roster at the Livingston ISC. No one at the ceater or at OES was able to explain to me
why my pame had been removed. A supervisor at OES told me that I would get a letter from the
BEGIN program, but he did not tell me what the letter would ssy and be did not know when |
would get the letter,

‘21. In November 1996, I received a letter calling me i.ntothe BEGIN program on
November 25. I went to the November 25 sppointment at the Willoughby BEGIN Center where
1 was reassigned to WEP, this time at the Department of Health. 1 was given a referral form for
thet assignment which informed me that I was to work 40 hours every two weeks. A copy of that
referral form is attached hereto as Exhibit F. ] was never told how the 40 hours was calculated, -
andnoonclspoicwabommyassimcntn;enﬁonedwhmwagemewuscdmdeterminethe ‘
aumber of hours 1 was to work. |

22.  If1do not participate in the Health Department WEP assignment, I could be
subjected to a sanction reducing my benefits. My grant is currently not enough to pay all of my
bills, Onthcothuhand,lflgotoworktoavoi&asancﬁon.lwouldbeworkingatleutpmof
the time for the Clty for free, |
| 23.  lobject to being assigned without being told what the Labor Department’s
determination of the prevailing wage rete is for this new assignment. Also, I am currently
m&sﬁngmyassignmem;hm;:ghtheadminimdvepmongmmdsmhwdwthissuir. :

24.  No prior application has been made for the relief requested herein.

WHEREFORE, it is respectfully requested that the Coust grant the relief sought herein.

. . _° - BRENDA STEWART
S 10 before me this g e S
~ . -
y of 19%, ’ MICHELLE FLORENCE GREEN
Commissoner of Desds
City of Naw York 3.3559

. _ ' Caniicate Filed in Now York
Notary Public Commita or Exgwas Ocaber 1, 18 j

e ———




Statement by
RALPH TRICOCHE
WEP Worker
Submitted to
The Council of the City of New York

Joint Hearing of the Committee on Parks, Recreation,

- Cultural Affairs and International Intergroup Relations and \

the Committee on General Welfare

December 12, 1996

“Oversight of the Parks Department Use of *
Work Experience Program (WEP) Workers”
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Good afternoon, my nama is Raiph Trioche. |live in Astona Quegns andlwas a
participant in the WOrk Expenence Program from August through November of 1686,
My first WEP assignment was in Astoria Park in Queens. | was there for two weeks
before | was transferred to my own site, Athens Square Park. Athens Squareis a
playground park in Queens. | was responsibie for taking care of this park with one
other WEP worker. '

When | arrived at Astoria Park, | received no instruction or training to do my job. 1was
handed a rake and toid {o rake ieaves. When i moved to Athens Park, | was dropped
off by the supervisor and told to keep the park clean. The supervisor said, when he
came by he wanted to see the park clean. | wasn't told | would be plckmg up feces or
how to deal with biocdy needles.

As the person responsible for the park, i did things like paint, clean bathrooms and
pick up trash. Peopis who used the park’s bathrooms sometimes left feces on the
fioor, which | had to clean up. When | did péinting. | had to scrape old paint off and |
had no way of knowing what was in the paint chips that were flying into my nose and
mouth. At no time was | issued protective gear to do these things. 1 was not provided
a mask or rubber gloves to do any of these jobs. | believe, | was entitled to a uniform of
some kind including pants, shirt and jacket. When | went to work, | had to wear my

own clothes which were ruined by the work 1} did. | received no extra money from
welfare to buy clothes to do my WEP job. |

in doing my job, ! picked up garbage and anything that people left in the park. | picked
up bloody needles, pampers, kotex, dirty clothing, broken glass and feces. | received

no training as to how to pick these things u{: and no protective equipment. The oniy

personal protective equipment | ever received was the one pair of gloves. | never



learned about any hazardous material, biological or chemical, virus or bacteria that |

may have been exposad to by coming into contact with blood or feces.

In doing my WEP job, | ran the same risk as the Sanitation worker who recently died

-

doing his daily routine when a jug of acid that was left out for curbside pick up,
exploded in his face. if | had been hurt doing the same type of daily routine, picking up
some unknown hazardous material that had been left in the park, my story never '

would have made it in the paper. And ! wouldn't have even received a decent burial. -/

| had no chance of getting a real job with the Parks Department. | did the same job that
city workers used to do, except ! did it for slave waées. The WEP progran1 is about
exploitation. it's about indentured servitude with no chance for advancement or
independence for obtaining a reai job. |

T e el it A L no— a ,
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Bruce N. Reed
06/12/97 05:37:41 PM

HeAxn

Record Type: Record

To: Cynthia A. Rice/OPD/EQP

cc: Elena Kagan/OPD/EOP
Subject: Re: Draft Minimum wage letter from Bruce and Gene [21

That draft isn't bad, but it is conspicuously short, | think you should add a few graphs about the
Administration's strong commitment to work requirements, and to moving people from welfare to
work, especially into private sector jobs so they can be truly independent. We are confident that
states that are serious about welfare reform will be able to meet and exceed the work rates in the
bill, particularly if they emphasize private sector jobs where of course the minimum wage has
always been a given. You might also add a few lines about our success {record caseload drop etc),
our good relationship in working with Congress to implement the law, and our conscious effort not
to reopen the welfare bill.

Thanks for helping me take my medicine.
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él Cynthia A. Rice 06/11/97 01:01:36 PM

e
Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/EOP, Diana Fortuna/OFD/ECP
cc:
Subject: Emily update on governors and FLSA

Emily thinks she's persuaded NGA not to send up a letter on FLSA which would undereut us -- in
part, sinC& they re doiny So-wethsofar,they doITt 586 a5 much of a need for it.
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Emily Bromberg
06/11/97 04:34:20 PM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EQP, Diana Fortuna/OPD/EOP

cc:
Subject: flsa

no nga executive committee conference call to discuss flsa scheduled. don't think one will be in the

near tuture. chiles has been i is_fire until such time that it is needed on the hill {

and now does not seem to be the time, since he's getting what he wants in committee} .




Diana Fortuna
06/11/97 11:561:53 AM

Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP

cc: Cynthia A. RlceIOPDIEOP
Subject: Min wage

Cynthia and | met with Mark Greenberg yesterday to quietly get his advice on potential ways out of
the minimum wage/workfare box, if that becomes necessary.

His best idea was to return to an idea floated during debate on the law -- let states count people
toward the work requirements if they leave the welfare rolls for a private sector [ob, for a limited
number of months. The obvious arguments against this are: It is just another way to loosen the
work requirements; and this idea was an alternative to the caseload reduction credit that was
ultimately enacted, so this would allow double dipping by states.

Mark's response to this was that this is a better way to locosen work requirements than other ways,

because it creates an-ineentive, relativa to current law, for states to stress private sector jobs over

wor_lit?_r(_a_ {Also, it is rhetorically better than approaches like counting job search or education --
we are saying give states credit for private sector jobs.)

He also argues that states with low benefits like Mississippi are at a disadvantage relative to state
with high benefits and generous income disregards, like Michigan, and this would help redress that
-- i.8., many people that Michigan puts to work are able to remaifi.on the welfare rolis because of
these more generous policies, and still count toward the work participation requirements, while
someone who works just a few hours in Mississippi has income too high to keep their benefits, and
therefore Mississippi can’t count them as a success.

He also argued that the double count problem was not all that significant, because the caseload
reduction credit is lagged a year, but Cynthia and | weren't so sure his logic was good here. Maybe
we could do this and shave back on the caseload reduction credit? Not sure if that works.

We are checking to see if this was in our 94 and 96 bills.
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Record Type: Record

To: Bruce N. Reed/OPD/EQP, Elena Kagan/OPD/ECP, Diana Fortuna/OPD/EOP

cc:
Subject: Moynihan staff on FLSA

Doug Steiger from Moynihan's staff has sent me a few notes in the last two days about his talks
with Committee Democrats on FLSA. Here they are, in the order in which | received them:

[Yesterday he wrote:]

At some point this week, we should have a chat about FLSA. | think my
boss is (believe it or not) with the Administration on this issue,

although I still need to confirm this. If the Majority follows Ways

and Means on this issue, my first thought is to try to strike the

state option to include other benefits and concede the "not employees”
and TANF +food stamps calculation. (! don't have a lot of confidence |
can get all the Dems to that position, let along going any further but

we haven't really talked it through yet.} But | wouldn't be surprised

if you all want a pure motion to strike.

[l urged the pure strike option. He replied:]

You're right, and I'd prefer to do what the House folks did. | just
don't know if the troops are willing to follow. | suspect, but have
no evidence, that the vote total gets one or two better with a partial
strike. But I'll know better within a day or two (| hope).

[And today he said:)

I think we won't be able to hold Graham on FLSA. Causes too much
troubts Tor Florida and, well, he used to be a governor you know. As
for others, I'm spending more time explaining the issue to staff than
getting a response as to where their bosses are at. |'m sure you had
that experience with a few issues last year.
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Record Type: Record

To: Elena Kagan/OPD/EQOP, Diana Fortuna/OPD/EQOP

cc:
Subject: Draft Education and the Workforce letter for Mark up

Bruce had a contentious discussion with Josh Gotbaumn tonight about this language. Bottom
line--Gotbaum refused to budge, said it would lock strange to take out the sentence that was in the
Archer letter, Bruce said we were pissed that was snuck into the Archer letter to begin with and
that there's disputing among the agencies as to whether it's true that "welfare recipients will be
deprived of the protection of laws addressing employment discrimination, child labor, overtime, and
family and medical leave.”

With reluctance on Bruce's part, they agreed to leave the sentence in but wipe the slate clean for
the next go-around.

-wam08108 Forwarded by Cynthia A. Rice/OPD/EOP on 06/10/97 07:21 PM -
IR
(3 /__ Barry White
v 06/10/97 06:24:51 PM

Record Type: Record

To: Jill M. Blickstein/OMB/EOP

cc: See the distribution list at the bottom of this message
Subject: Draft Education and the Workforce letter for Mark up

Attached is a draft of the letter for the mark up scheduled for 10:00 am Wednesday.
The two pieces of text at issue with DPC staff are bolded.

Let us know if we can be of any further help.

Message Copied To:




Diana Fortuna
06/10/97 04:40:32 PM

Record Type: Record

To: Elena Kagan/CPD/EQP

ce: Bruce N. Reed/OPD/EOP, Cynthia A. Rice/OPD/EOP
Subject: Screw-up on Archer SAP

We just learned that a very bad ssentence on minimum wage that was not in the Shaw letter was
added to the Archer SAP at the last minute:

"In addition, under this proposal, working welfare recipients will be deprived of the protection of
laws addressing employment discrimination, unsafe workplaces,child labor, overtime, and family
and medical leave.”

We had clearly told OMB what we wanted it to say -- the first draft of the Shaw letter had
language like the above, and we complained. Then both the Shaw letter and earlier drafts of the
Archer letter reflected our wishes. According to Barry White, though, this was added at the last
minute, he thinks between Jack Lew and Martha Foley. | guess this means we have to insist on
seeing these one last time before they go out the door. You guys would have to make this point to
Jack Lew for it to really stick.

Barry is asking Jack Lew his opinion on whether this sentence should be dropped from all future
versions. | assume we would want it - dropped, despite the awkwardness of having it appear and
then disappear?
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NOTE: Graphic treatment of headline features the words “MINIMUM WAGE" treated kind of
like a floor or foundation of a house, with the edges nibbled around it (as if termites were eating
away at it.}

They’rec chomping at the MINIMUM WAGE again.

America has a wage floor. It's the federal minimum wage, and it’s one of otr oldest and most
fundamental protections for working families. It’s there because work has value, and people who
work are entitled 10 a reasonable wage. It’s there to prevent employers from driving wages down
by pitting one group of workers against another. It's there to give millions of working poor a
chance to support their families and contribute to their communities..

But some members of Congress are swarming afier it—again. They’re proposing to chomp away
at our wage floor by creating different classes of workers--some who are entitled to the minimum
wage and some who aren’t. Through a slew of exemptions and restrictions, they want to overturn
a Labor Department ruling that people working in state “workfare™ programs are covered by the
Fair Labor Standards Act—just like everybody else.

If they succeed, they will create a perverse incentive to fire workers who earn at least the
minimum wage and replace them with others who aren’t entitled to basic labor protections.

They’ll undermine any possibility that welfare reform can reduce dependency on welfare by
leading people into real jobs with real wages.

They’ll hack away at the minizmun wage we raised just last year--an action Americans
overwhelmingly supported--so that working poor families could rise from poverty through the
dignity of work.

They'1 degrade the value of work--and that hurts everyone who works for a living,

Once we start excluding workers from the minimum wage, where does it end?

Can America afford to pay workfare participants the minimum wage? The answer is yervcry

state except Mississippi can do it without new fundingMore to the point, what America can't
stand is more erosion of workers’ living standards--especially of those in the lowest-wage jobs
who have already lost the most ground.

Stop the backdoor attack on the minimum wage.

Call your representatives in Congress and tell them that America has a wage floor for a reason.
Don't destroy it.

(List sponsors)
AFL-CIO, etc.
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Record Type: Record

To: Bruce N. Reed/OFD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EQOP

cc:
Subject: FYI: Note on FLSA from Moynihan's staff

Forwarded by Cynthia A. Rice/OPD/EQP on 06/09/97 03:59 PM -

Doug_Steiger @ finance-min.senate.gov
06/09/97 07:54:00 AM

Record Type:  Record

To: Cynthia A. Rice

cc;
Subject: FLSA

At some point this week, we should have a chat about FLSA. | think my
boss is (believe it or not) with the Administration on this issue,

although [ still need to confirm this. If the Majority follows Ways

and Means on this issue, my first thought is to try to strike the

state option to include other benefits and @jgg_t_ifihe "not employees”
and TANE s calculation. {l don't have a Tot of confidence |
can get all the Dems to that position, let along going any further but

we haven't really talked it through vet.) But | wouldn't be surprised

if you all want a pure motion to strike.

Moynihan is meeting with McEntee late today. | should have a better

sense of where we're at after that. But | don't see a_lot of

go-to-the-mat labor champs on our committee.
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FLORIDA DEPARTMENT OF ‘ Lawton Chiles

g CHILDREN z:::‘: N
& FAMILIES Secretary

MEMORANDUM

DATE; May 27, 1997

TO: Susan Golonka, National Governors® Association, by Internet Mail and FAX .
(202) 624-5313

FROM: Don Winstead, Welfare Reform Administrator

SUBJECT: Questions regarding Federal Guidance on the Fair Labor Standards Act and
Other Federal Laws Applicable to Work Activities Under Welfare Reform

We have reviewed the information provided by the Department of Labor (USDOL) and the
Department of Agriculture (USDA) regarding the application of the Fair Labor Standards Act
(FLSA) and other federal laws to work activities under welfare reform. While the
information provided by the federal agencies was useful in clarifying their position on these
important issues, the information also prompted a number of additional questions. The
following questions are provided to try to clarify some of the remaining questions and issues.
We thought this might be helpful in your meetings with representative from the
Administration. '

As the questions show, we found the information provided by the federal agencies to have
implications far beyond the relatively narrow question of whether work experience
participants should receive the equivalent of the minimum wage. The extent to which the
USDOL guidance firmly defined work experience as “work™ rather than “preparation for
work” or “work simulation” appears to have profound implications for program design and
program costs. There appear to-be also areas of significant potential federal fiscal liability
that were not addressed in the guidance received. We have tried to provide questions that
might be useful in defining the scope of their intent.

We have tried to avoid framing questions that are too “Florida-specific” to beé useful for
general information, however a couple of points about our Work and Gain Economic Self-
Sufficiency (WAGES) Program may be helpful in putting our questions in context:

. Florida is a state administered, state operated system with a business oriented State
Board of Directors that provided oversight to the program. Local oversight and
planning responsibility is provided by 24 local coalitions.

1317 Winewood Boulevard, Tallahassee, Florida 32399-0700

Working In partnership with local communities fo help people be self-sufficient
and live in stable families and communities. .
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J State law provides that subsidized employment activities such as wage
supplementation are restricted to private sector employment (whether for-profit or
not-for-profit). ;

J Work experience, community service work or workfare activities are restricted to the

' public sector or the private not-for-profit sector. Part of the rationale for this
restricion was to minimize the likelihood of problems related to worker
displacement.

. Although much analysis at the federal level (CBQO, CRS, etc.) has been based on the
assumption that states will strive to only meet participation requirements, we believe
this is not the case. Our state (like a number of others) has time limits that are shorter
than allowed under federal law (2 or 3 years). To provide families with their best
opportunity to achieve self-sufficiency, we are striving for full participation by all
families with an employable adult or a teen subject to the educational requirement.

) Although work experience has not involved a significant number of participants under
our past JOBS program, we estimate that we must have a large number of people in
this activity in order to meet our objectives of meeting federal participation
requirements and providing all participants with an opportunity for employment
before they reach their time limit. By the end of calendar 1997, we expect to have
approximately 40,000 participants in work experience or community service work

placements.

. Florida is a relatively low grant state with the maximum payment to a family of three
being $303 per month.

. With that background, we pose the following questions:

EMPLOYER/ EMPLOYEE RELATIONSHIP -

1. The information from the federal agencies makes it clear that work experience is work
and that the benefit payment contingent on such work is eamings. Footnote #3 on
page 2 of the USDOL guidance indicates that “for the FLSA to apply, there must be
an employment relationship between and employer and an employee. If the work
experience participant is the employee, who is the employer?

2. An April 15, 1997 memorandum by the American Law Division, Congressional
Research Service examines some of the legal issues related to the FLSA. This
analysis indicates that the payment of compensation is a key factor in the employer/
employee relationship. The memorandum quotes @ USDOL publication as saying,
“As a general role of thumb, if you pay wages or compensation, you create an
employment relationship.” The memorandum also makes a distinction between the
term “employee” as defined in the FLSA versus agency law or common law
definitions. Does the administration agree with the CRS analysis? When the entity
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that provides the compensation is different from the entity that is the worksite and
provides supervision and direction in the workplace, does this analysis tend to tie the
definition of employer more to the entity providing compensation?

3. Page 5 of the USDOL guidance addresses the applicability of the Occupational Safety
and Health Act (OSHA). This section states that, “Generally, case law under OSHA
tends to place compliance responsibility on the party most directly controlling the

. physical conditions at a worksite.” If a work experience participant is assigned to a
worksite that is a private, not-for-profit agency, is it possible that the state would be
considered the employer for FLSA purposes, as the provider of compensation and that
the private, not-for-profit agency would be the employer for OSHA purposes as the
party controlling the worksite? If these questions depend on criteria other than
payment of compensation and control of the worksite, what are those criteria?

TREATMENT OF INCOME.

If work experience is work and payments contingent on this “work™ constitute “earnings”
there are many possible implications of this treatment of income. The following questions
explore these implications.

4. Ms. A. receives $303 per month in cash assistance under the state’s IV-A TANF plan.
Given her shelter expenses, her food stamp allotment is $285 per month with her cash
assistance grant budgeted as unearned income. She is assigned to a work experience
activity for 20 hours per week based on the value of her cash assistance and a portion
of her food stamp allotment. Since Ms. A is considered an employee, is it correct that
her $303 in cash assistance should be considered earned income for food stamp
purposes? If so, this would increase Ms. A's food stamp allotment from $285 to $312
per month.

5. Continuing the previous example. Since Ms. A receives earnings of $303 in cash
assistance, is it correct that the state would be required to withhold 7.65% of her
earnings for FICA? This would reduce Ms. A's cash income by approximately $23
per month. Correct?

6. Since Ms. A’s 20 hour per week work experience requirement is based on her cash
assistance amount divided by the minimum wage for about 15 hours per week ($303
divided by 4.33 weeks per month, divided by $4.75 per hour), the remaining § hours
per week are based on a portion of her food stamp benefit. Assuming the state has
received approval to operate a simplified food stamp program, this would mean that
approximately $103 of her food stamp allotment is “earned” and the remaining $209
would be “unearned”. Would the state be required to withhold 7.65% of Ms. A's
“earned” food stamp allotment, or approximately $8 for FICA? Since FICA is
withheld from the “earned” portion of the food stamp benefit and since the food
stamp benefit is 100% federally funded, we assume that the FICA contribution based
on the food stamp allotment would be 100% federal funds while the FICA withheld
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from the cash assistance would be either TANF block grant funds or state
maintenance of effort funds? Would the withheld food stamp benefit be shown as an
adjustment to the state s issuance reports or would some other accounting report be
required?

7. Since Ms. A has two children and bas “earnings,” are we correct that she would
qualify for the Barned Income Tax Credit (EITC)? Would this be based on the sum of
her cash assistance “earnings” and the “earned” portion of her food stamp benefit?
Could Ms. A receive a portion of the EITC as an advance EITC payment? Would the
state add the amount of her advance EITC to her cash assistance payment or would
the portion of the advance EITC that was based on her food stamp “earnings” be
added to the food stamp allotment?

8. If the state chose to increase the required hours of work experience, from 20 to 30
hours (the maximum she could be required to “work” given her $615 total cash and
food stamps) would the calculation of FICA and the EITC change because of the
increase in “earnings"?

9. Since the EITC and advance EITC would be based entirély on “earned” welfare
benefits, could the value of the EITC be added to the cash assistance and food stamp
benefit in calculating the required hours of work experience?

10.  Assume Ms. A is required to participate in work experience for 30 hours per week
based on her $615 in “earnings™ divided by the minimum wage. If it is determined
that Ms. A was incligible due to unreported essets, but that she did “work™ the
required number of hours, we assume that there would be no “overpayment” of cash
assistance or food stamps that could be recovered from Ms. A since she must be paid
the minimum wage for her “work™? To the extent that a state uses work experience,
this could significantly reduce benefit recovery receivables for states and the federal
government.

11.  Assume that the state TANF plan was determined complete effective October 1, 1997
and that Ms. A was assigned to perform 20 hours per week of work experience in
early October. The state did not have an approved simplified food stamp program and
Ms. A was exempt from food stamp employment and training requirements due to the
ages of her children. Her cash assistance benefit divided by the minimum wage
equaled 15 hours per week. Since she was “suffered or permitted” to work 20 hours
per week, must the state now pay Ms. A retroactive beneﬁts for 5 hours per week
times the minimum wage?

CHILD SUPPORT IMPLICATIONS

12. When Ms. A is placed in her work experience, since she has become “employed” and
receives “earnings” must her placement be reported as a “new hire” on the state
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directory of new hires as required by section 453A of Titie IV-D of the Social
Security Act, as amended ?

13.  Under prior interpretations of law, public assistance paid to Ms. A created a public
debt which could be recovered through child support enforcement activities. Once
Ms. A is assigned to work experience and the cash assistance paid is considered her
“earnings” for which she has “worked” would we be correct that this amount would
not be considered add to the public debt and that the state could not distribute any
collected support to the federal government nor could the state retain any amount so
collected?

14.  Does this further mean that Ms. A does not receive “assistance from the state” but
rather receives “carnings” as compensation for work? If this is correct, can Ms. A be
required to cooperate with child support?

15.  Ms. B has three children. She receives cash assistance and food stamps for herself
and two of her children. Her third child is in foster care and services for foster care
maintenance are provided under the state program funded under title IV-E of the
Social Security Act. If Ms. B is the obligor and has a support obligation established
with respect to the child support for the child in foster care and if she is assigned to
work experience and therefore receives “earnings,” could an income deduction order
be enforced against her “carnings™?

TIME LiMIT IMPLICATIONS

16.  If the entire amount of cash assistance received by a family in a month is considered

' “earnings” due to participation in work experience, would such payment continue to

be considered “assistance under any State program funded under this part [TANF]

attributable to funds provided to funds provided by the Federal Government” for
purposes of the federal time limit?

UNEMPLOYMENT INSURANCE IMPLICATIONS

17.  If the answer to the previous question is yes and if a work experience participant is
“laid off” from the work experience assignment, could the participant qualify for
unemployment compensation. If the recipient was still eligible for cash assistance but
not assigned to work experience, would the unemployment compensation received be
budgeted as income for calculation of cash assistance and food stamp benefits?

18.  Assume the work experience placement was with a public sector worksite and the
participant was “laid off” or otherwise removed from work experience and qualified
for unemployment compensation. If the state paid the unemployment compensation
payment from the TANF block grant, would a month in which the individual received
unemployment compensation count toward the time limit regardless of whether the -
individual otherwise received cash assistance?
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STATE OF MARYLAND
OFFICE OF THE GOVERNOR
PARRIS N, GLENDENING
GOVERNCR
ANNAPOLIS OFFICE
STATE HOUSE

100 STATE CIRCLE

ANNAPOLIS, MARYLAND 21401

(410) §74- 3901

. WASHINGTON DFFICE
June 4, 1997 SUITE 311
444 NORTH CAPITOL STREET, N.W.

WASHINGTON, D,&. 20001

(202) 633-2215

TDD {110} 333-3005

The Honorable William J. Clinton

The White House

1600 Pennsylvania Avenue, N.W.
! Washington DC 20500

Dear Mr. President:

As you know, Maryland, like all states across the nation, is in the midst of reforming
welfare and moving people from welfare to work. We are particularly pleased that since the start
of my Administration in January 1995, Maryland has cut its welfare rolls by 29 percent, or 68,000
people.

In recent weeks, I have followed with great interest the national discussion about how
laws concerning the workplace affect welfare to work programs. As a strong supporter of the
increase in the minimum wage that was enacted last year, and after reviewing the Department of
Labq’s guidance entitled How Workplace Laws Apply to Welfare Recipients, 1 strongly support
the Administration’s efforts to ensure that all workers receive a total compensation package that
is at least equal to the minimum wage.

This debate is about fundamental fairness. We agree that providing anything less than the
equivalent of the minimum wage would undermine the wage scale of Americans currently
working hard to support their families in minimum wage jobs. Families that are already working
hard to support their families should never fear that someone coming off welfare threatens either
their job or their level of compensation. Nor should welfare recipients engaged in work activities
receive total compensation that is less than the minimum wage.

InMaryland, our preference is literally to move people from welfare to work. We believe
that the Administration’s guidance means that Maryland will be able to continue moving people
from welfare to work and at the same time ensure that all working Marylanders earn the minimum
wage. Inthe coming weeks we know that you will be working closely with the Congress, the
governors and leaders across the nation on clarifying this issue and defining the total
compensation package. We look forward to working with you. I am confident that we will
ensure that no one will be required to sustain themselves or their families on wages below the
minimum threshold.
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The Honorable William J. Clinton
June 4, 1997
Page 2 of 2

IF Please count on my personal and continued support of your efforts to clarify and

plement fully all of the provisions of the federal welfare reform legislation. Together, we can
work to fulfill our mutual vision of ending welfare as we have known it and transforming it into a
system that helps our citizens move from dependency to lasting independence,

Sincerely,

freaes M. /54,4.7
Parris N. Glendening

Governor
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DATE: June 6, 1997
TO: Elena Kagan, Deputy Assistant to the President for Domestic Policy

Cynthia Rice, Special Assistant to the President for Domcstic Policy

FROM: Nancy Zirkin, Director of Government Relations, 785-7720
Cindy Brown, Senior Legislative Associste, 785-7730

SUBJECT: Welfare reform mark-up

The American Association of University Women (AAUW) is pleased that the
Clinton Administration {5 carrying out its commitment to improve the welfare law
that was enacted last summer. AAUW expressly urges the Administration to take
a stronger stand on two issues in the welfare reconciliation — vocational
edncational training and workplace protections.

Yocadonal Educational Traintng: Current law caps the number of participants
in vocational educational training at 20 percent of the entire welfare cascload for

each state. This cap includes teenage parents who are completing high school ora
GED program. However, the Ways and Means Committee proposal, as approved
by the Subcommiticc on Human Resources, states that the cap will be 30 percemnt
of those required to participate in a work activity for each fiscal year, including
teen parents. We strongly urge that the Administration support the current law
and oppose the Ways and Means language.

If the Ways and Means Committee provision is adopted, teen parents will
comprise the total exception and no adult recipients will be able to participate in
vocational education training. This will be particularly harmful to women who
are 97 percent of adult welfare recipients,

States must have flexibility to provide vocational education training where
appropriate. Numerous studies have found that welfare recipients that participate
in vocational training earn higher wages than those who do not, thereby reducing
welfare dependency and recidivism. For example, [owa program data show that
participants who completed vocsational educational training had starting wages
25% higher than those in job search. Further nearly half of those who completed
post-secondary education or training (48 percent) never returned to welfare over
the nest five years, compared 1o just 31 percent o those in job search. If the trus
goal of wellare reform is to move families permanently into the workforce and out
of poverty, then states must have the option of providing vocational educational

training.
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Workfare Emplovment Protections; Wc urge the Administration to strongly
oppose the workfare provisions included in the Ways and Means proposal which

would specifically exclude workfare participants from being defined as
"employees.” This provision would deprive poar workers, predominately women
and minorities, of basic workplace protections and nights enjoyed by other
workers including:

. A guarantéed minimum wage

- Protections under civil rights laws and the Equal Pay Act

. Protection of sexual harassment and other on-the-job exploitation

- Opportunities to accumulate Icave to use when their children are sick

o Protections from unsafe working conditions and the right to protective
equipment

Women must have these protections to succeed in the workplace and move
permanently from welfare to work.

AAUW 6/6/97

TOTAL P.B3
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emocratic Leadership Council

Thursday, May 29, 1897

Welfare To Work:

it year's landmark federal welfare reform legislation may
/e ended the old welfare systemn, but it left to the states

critical task of creating a real employment system to
lace it. Three recent events in Washington show that the
eral government still plays—and must play—a critical
2 in ensuring that states rise to the challenge.

The Clinton Administration announced that federal
ployment law requires states to pay the minimum wage
sarticipants in "worktare” programs. Widely interpreted
a sop to organized labor, this ruling in fact makes sense
'ou remember that the object of welfare reform is not
*kfare which simply requires that recipients do public
tor work in exchange for public assistance—but placing
fare recipients in private-sector, unsubsidized jobs,

Norkfare should represent the jobs of last, not first,
ort for welfare recipients. Allowing low-benefit states to
et work participation requirements "on the cheap”
gh workfare slots that pay far below entry-level wages
he privaie sector could create & huge disincentive to any
aningful efforts to actually help welfare recipients gain
se jobs.

Congress coutd help such states meet the minimum
je requirement by making it clear that food stamp
iefits count when states calculate totai workfare
npensation—without the added hurdle of getting federal
roval state by state.

vieanwhile. the Treasury Department is soon to make a
ng on whether workfare participants qualify for the
ned income tax credit. It is critical that Treasury say
' Otherwise, the single most important eccnomic
antive to move from workfare into private sector
5 and independence fron public assistance could be

The Clinton Administration turned down a request from

tas to privatize the welfare intake and eligibility
armination process as part of a larger, integrated system
wman services programs. in contrast to the minimum
je decision, aflegations of pandering to unions. in this
e representing welfare caseworkers, are probably
ified.

states should indeed have maximum flexibility to design
ew system that draws on private-sector expertise and
. integrates various services so that citizens do not
lessly shuttle from office to office to meet their needs.

“here is a izgitimate concern that states could set up a
tem that gives privale contractors financial incentives to

Eyes on the Prize

discourage people from seeking public assistance. To
address this concem in the Texas case, the President's key
advisors (including two Cabinet members) recommended a
reasonable compromise permitting private-sector
management of a one-stop system, while retaining public
sector control of eligibility determination. Unfortunately, the
Clinton Administration rejected this compromise.

if states are to "end welfare as we know it," then the
federal government should not be in the business of
protecting job security for public sector welfare
caseworkers. For their part, the states should involve the
private sector, but should also focus the incentives of the
new system an how many recipients get jobs in the end, not
how many get assistance at the beginning.

(3) The ftederal budget agreement just approved by
Congress provides for an additional $3 billion for states for
welfare-to-work programs. When Congress begins putting
the details on paper, we have a few suggestions.

First, this money should focus on job readiness,
placement, and support services—not education activities.
Other funds are available for the education of welfare
recipients the emphasis of past, failed welfare reform
efforts—while these new funds are critical to making sure
we actually link recipients to private-sector labor marksts.

Second, these funds are limited and should be available
to states and local governments on a matched, competitive
basis for creative work-based initiatives. There should be
performance bonuses for successful placement and
retention in the private sector, and the option of vouchers
for recipients shouid be encouraged.

Third, Congress should not create barriers for states
already moving to create one integrated program for
assistance to all dislocated and disadvantaged workers.
While targeted funding for different populations makes
sense, there is no reason to have a separate, paraliel
employment system for welfare recipients,

Finally, welfare-to-work programs must be evaluated. Data
collection focusing on job retention should be required—
especially since the rest of the welfare block grant does not
require collection of any information about what happens to
families who are no longer recziving assistance.

The bottom line is this: the federal government has a
continuing responsibifity to keep states” eyes on the prize by
strongly encouraging states to devole their resources to
building a bridge to private-sector jobs, and making those
jobs pay for recipients,
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Making the Case:
Key Arguments for Building Support
Among State Officials

The Department of Labor announcement that workfare workers are covered by the minimum
wage and other employee protections is generating a strong backlash in Congress and among
Republican Governors. The talking points on pages 2-4 can be sent to potential allies in state
govermments to generate editorial writing and positive public statements.

When approaching potential state allies, you can make the following points:

* The minimum wage increase was supported by over 80 percent of the American
public. Congressional activity to deny workfare coverage will knock the bottom
out of the labor market again.

* Minimum wage coverage and other employee protections for workfare workers
are not new laws, they simply apply existing laws to workfare workers who are
employees. Where a welfare recipient is in real training or in school, employee
protections won’t apply.

* Where workfare workers and existing workers are side-by-side doing the same
jobs, it is grossly unfair to set two different standards for treatment. This will
happen everywhere if the Congressional Republicans succeed.

* The key to working your way out of poverty and supporting a family is decent
working standards. If we are serious about transforming welfare, we have to
ensure full benefits from working.

* States have extensive flexibility to meet this requirement. Every state but

Mississippi can pay the equivalent of the minimum wage for workfare under
existing law and benefit levels.

J:\..\statetalk.doc
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Employee Protections for Workfare Participants:
Good Policy for Welfare-to-Work

“Differences in state programs, employer wage strategies, and the range of state options
for placing workfare participants suggest an almost limitless combination of outcomes under the
new welfare law. This variety of potential outcomes suggests that welfare-to-work policy and
good employment policy can co-exist. In fact, we believe the application of existing labor laws,
particularly the Fair Labor Standards Act (FLSA), to workfare workers is a key to successful
welfare reform.

The Administration’s acknowledgment that FLSA and minimum wage standards apply to
workfare is a welcome intervention, but creates no new laws. The Administration has -
acknowledged the reality that workfare workers and incumbent workers are doing the same jebs
all over the country, Where workfare is work it must be rewarded as work.

CAN WELFARE REFORM SUCCEED IF
EMPLOYEE PROTECTIONS EXIST?

- States have 13 options for meeting work requirements, many of which are activities that would
most likely NOT be covered by the FLSA coverage, such as job readiness training, or time in
vocational-education, and fulfilling high school. Minimum wage standards will have no effect
on the cost of these options and these programs will be more suited to the particular needs of
many welfare recipients.

- Although federal requirements for hours-of-work increase over time, the range of options for
meeting these work requirements aiso expand.

- States have significant flexibility about how to meet work requirements. They can limit the
numbers of people in workfare without cutting off aid (e.g., by age of kids, opt-out of 2 month
community service option, waiver from food stamp work requirement to relieve pressure of
finding so many "slots").

- Some states are already very far along in meeting the initial work requirements (NY already
relies heavily on vocational education; Ilinois and Pennsylvania may already meet their first
year work requirements without having to place more recipients).

- The most important goal of welfare-to-work policy - placing former welfare recipients in
unsubsidized, private sector jobs -- will be encouraged by increasing the standards required under
other options. Employee protections are a positive incentive for states to pursue comprehensive:
reform.

- The whole point of welfare reform is reduced welfare dependency. The key to reduced
dependency is living-wage work and skill development.

CLINTON LIBRARY PHOTOCOPY
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- Any Congressional action to reverse the Administration’s position would run counter to every
legislative effort to reform welfare by expanding work. Since the original Social Security Act,
federal policy has acknowledged that pressure to enforce work must also include pressure to raise
living standards through fair payment. Many federal programs (WPA, CWTP, CETA) required
prevailing wage payments, not just minimum wage.

- If states cannot meet the competing demands of creating jobs, defending living standards, and
protecting state budgets, the Department of Health and Human Services hag the power to grant
additional flexibility under “reasonable cause” exemptions.

BACKGROUND STATISTICS ON THE
IMPACT OF MINIMUM WAGE REQUIREMENTS

- The new welfare law requires states to have 25 percent of their caseloads in work-related
activities for 20 hours a week this year. Any estimates of the impact of minimum wage coverage
must acknowledge that (1) not all work activities will be covered by the minimum wage, (2) not
all welfare recipients have to be in work, and (3) not all recipients will be forced to work full
time. These realities make detailed estimates difficult.

- The Center on Law and Social Policy has estimated that only one state (Mississippi) would be
unable to conform with the welfare law’s current work requirements without increasing benefit
levels if food stamps are included in the calculation of earnings. This is already allowable under
the Food Stamps Workfare program, a program which also includes minimum wage
requirements.

- Minimum wage requirements could easily be met by employers involved in workfare programs.
The median state grant of $383 means that in more than half of the states employers would only
have to pay 70 cents an hour or less to meet FLSA requirements.

- State grants under the Temporary Assistance for Needy Families program (TANF) are set at
1994 levels, but caseloads have fallen. States receive funding for 5.0 million families, but
current caseloads are only 4.1 million. The difference between funding and caseloads will make
it easier for states to comply.

- The Urban Institute reports that even in 1994, before the welfare law passed, 23 percent of all

adults receiving welfare were engaged in work activities or training that may be allowable under
TANF work requirements.

WHAT THIS MEANS FOR EMPLOYEES

- Without FLSA coverage, workers sitting right next to each other doing exactly the same tasks
will see that one'is getting at least the minimum wage and the other is not. Acknowledging the

CLINTON LIBRARY PHOTOCOPY
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employee status of workfare participants is key to promoting workplace acceptance.

- If the intent of welfare reform is to get welfare recipients into the real world of work, then they
should experience the real world of work; if we want them to be able to support their own
families off of welfare, they should be working at jobs that pay at least the minimum wage.

- Without FLSA coverage, employers will have incentives to fill positions with much cheaper
welfare recipients rather than "regular” workers, degrading the entire lower end of the labor

market in the process. In Mississippi, for example, a workfare worker working the required 20
hours a week would eam the equivalent of only $1.50 an hour for their grant.

WHAT THIS MEANS FOR EMPLOYERS
- Without FLSA coverage, employers could hire welfare recipients for free, even if their welfare
grant divided by the hours worked were less than the minimum wage. With FLSA coverage,
employers would have to at least chip in the extra on top of the grant subsidy to come up to the
minimum wage (see estimate above). :

- Employers will still enjoy heavily subsidized workers through workfare and tax breaks.

- When the public supported welfare reform, we don't believe they intended welfare reform to
provide free labor for businesses.

- In some states, private businesses can get tax breaks on top of the subsidized labor so that they
have heavy incentives to displace current workers or create short-term positions solely to take
advantage of low-cost labor.

AFL-CIO Public Policy Department
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Employment Protections for Welfare-to-Work Participants
Press Briefing

National Press Club

Washington, DC

May 1, 1997

STATEMENT OF
DAVID A. SMITH, DIRECTOR
AFL-CIO PUBLIC POLICY DEPARTMENT

At the end of the day, this issue does not turn on complicated technical exegesis of the Fair Labor
Standards Act, although, as my colleagues here have argued, we believe the law is unambiguous.

Rather it turns on four questions of right and wrong:

It is wrong to say to one group of citizens that they do not have the same rights, are not
protected by the same laws, and that they are not as valuable as everybody else.

It is wrong to artificially subsidize an employer so that that employer has a perverse
incentive to lay off hard working, low income workers and replace them with cheaper
workers just because the later group are TANF recipients

It is wrong to believe that welfare reform should be done on the cheap. Many of those
who argue that, for instance, the minimum wage ought not to apply, rest their case on
cost. This is a difficult job and we will not do it well if we are not willing to invest in
creating meaningful jobs and building the skills of the participants

And, finally, it is wrong to send a message to participants in this program that we don’t
mean what we say - we don’t mean that you have an opportunity to work with dignity and
earn enough money to support your family, we don’t mean that we are going to help you
join the labor force and find permanent unsubsidized employment, and we don’t mean
that you have the right to be treated just like any other American citizen.

We opposed TANF in Congress, we urged the President to veto it, and we still believe it is bad
law. We must not make it worse by failing to recognize that if we replace welfare as we knew it
with temporary subsidized work paying sub-standard wages and without the protections of basic
American labor law, we will have taken a sizeable step backwards.

#30#
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welfare recipients put to work under the

terms of last year's weifare bill be paid the
minimum wage. The objecting governors and other
¢ritics are likewise right when they say that his
decision “will throw the bill even further out of
whack than it already was. What the president
basically .proved in doing the right thing on the
wage was how great a mistake he made in caving in

THE PRESIDENT was right to order that

- to'election-year pressures, some of them of his own

makmg and signing the bill to begin with.
‘* The problem with the welfare part of this legisla-

tion—as distinct from the gratuitous cuts that it

also ithpbsed in other programs for the poor—is
the miismatch that exists between its commands
and the Tesources it provides to carry them out.
The basic command is that welfare recipients work,
but that's.not something that can be achieved by
the smap-of a finger or the waving of a wand or it
would have happened long ago. A lot of welfare
rbcipients aren't capable of holding down jobs
bntlwut an enormous amount of support. Nor, in
many cases, are there jobs enough in the private
sector- to accommodate them even if they could
hold them down..

-x The.cost to the states of putting to work as many
recipiénts as the bill requires was already going to

be greater over time than the fixed funding in the .

bill. The minimum wage decision will only add to
the cost; hence the squawk from the governors.
But jt's not the decision that was wrong. Welfare
recipients put to work are no less entitled to the
protections of the wage and hour laws than other

%ges of Wélfare Reform

workers. To pay them less would also be to

“undercut the wages of other workers with whom

they will now compete for low-paying jobs. That

-was a major part of the argument organized labor
used in pushing for the order. Wages in that part of

the economy. are already too low to support a

. family, and income mequahty in the oountry gene:-

ally is too great.. ..
The law requires that i mcreasmg percentag&s of
welfare recipients work each year, States that fail

-to meet the targets risk loss of some of their

federal funds. The number of hours a recipient

must work to qualify also increases, Twenty hours 1
a week will be enough at first, but eventually that

will rise to 30. For now, the way the president’s
order is written, most states will be able to put
recipients to work themselves, or pay private
employers to do so, for about the amount of a
monthly welfare check. But over time that wil
cease to be true; awelfarecheckthatwﬂlpayfor
20 hours at the minimum wage won't cover 30,
-The state will have to come up with the differ-
ence. Or it will have to start lopping people off the
rolls for other reasons. The bill gives stites power

- to do that, too, and that’s what welfare advocacy

groups fear may happen in states whose low
benefits won't cover all the hours the bill requires,
Back to the mismatch: The bill requires more than
it pays for. As with the other flaws in this misbegot-
ten legistation, sooner or later this one needs to be
fixed, or a lot of vulnerable people incliding chil-
dren badly in need of help are going to end up
harrned mstead.

. France Reaps Its Reward

about the efficacy of linking trade and politics
in relations with China. Some say you can use
poe to achieve results in the other; others argue

FOR SOME time now, a debate has raged

* that business is business and let’s keep human

tights out of it. An event in Beijing on Thursday
should settle the matter: You can use trade to
influence political relationships.

Unfortunately, the example at hand involves
Chma s.using trade to get its way, not the other
way around. A month ago, France helped make
sure that the United Nations Hurnan Rights Com-
mission wouldn’t even discuss China's dismal hu-

human rights, China notes France has made a wise
decision,” President Jiang Zemin said, according to
a spokesman. Of course, there's no need for
Americans to get too high and mighty about such
French behavier, This country, too, has made its
opportunistic deals,

Nevertheless we were reading about Mr. Chir-
ac’s salute to China—which “will be one of the top
nations of the world,” and which “must be one of
our main partners”—at the same time we hap-
pened to be reading about Wei Jingsheng. Mr. Wei

is a brave dissident, one of thousands in Chinese
iaile far nearefully avnreccine views nnacceotable
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EDITORIALS

“Where there i3 no vision, the people perish.”

-

IAFRIOND A JANSRY
Publistuee, Poesichent and GG

AFVHOHY ALALHO, Fditar

ROHERT Y. BRANIN, Managing lior
CALAHLOTCE 1. BINLY, himmping Filstur
JIESK AT SUITREIDER, dtanaring Ehitus

Workfare Wages

Paying minimum wage rmakes sense; welfare clients already get ihat much in granis.

During the supercharged debule aver wel-
fare reform, the politiclans sald tune and
agakin that the polnt was to end depencdency
and Instill in recipients respeszt for the value
of work, Now the White House has agreed
with the 1.3, Labor Depariment that wellare
benefictaries In work programs are perfoom-

ng a service in exchimnpge for weome -— 50 by
definition, Lthey ave covered by Lhe Fair Lahor
Shundards acl and must be pald the mini-
munm wage, ‘That is as §t stiould be,

The governors who lobbied so hard for
welfure revision bonsted thal they could
move wellare reclpients into private-sector

MARLETTE'S VIEW

TAMES M. KYUHPELL, ¥ditor of thn Eiliteciol Fages
CANGL B CTA RS ll~|ml._y Edditur of G bmmu\l Vugua

joha To the extent they succeed, a debate
over paying mimmuom wage Is mool: Private
einployers musk pay it, Besides, those in
eduention and (raining programs would be
cxempled.

Tihe conkroversy srises gver what to rlo
abwout reciplents who are workliwy for local or
slate povernments, performing tasks like
clenning parks or providing cleticat help,

The governors and others whe complain
abait costs have a weak ease: The ninhnein
wagn Is itseif 5o low Lhat In all the states but
Mississlppi. wellare benefils plus food stnmps
alrepdy pyuwd or cxcced what the minimum
wage would pay a wellare worker for the re-
nuired 20-hour week. Costs will 7ise over time
as more hovs of work sue required, and sfler
the minimuin wage rises Lo $5.158 in Oclotber.
Hyen then, Dowever, a d-howr-a-weelk wel-
e worker would be paidd £8034 a year —
$4,000 less Lean the poverty level for 2 famdly
cElhree.

The tssue does gel more complleated
wivwi othier 1amifications are explored. The
Treasury Dapartment, for example, Is 1¢-
searching whethor thete are implicatlons for
payiment of Socind Sceurity and nnewnploy-
e, taxes, None of these intricaries wos
thought Lthmugh in the politicel rush to en-
arl welfare revislon last year. Now they
must be,

Paylag L:c minlingtm wage Is Lhe right
Lhing to do froncioleally and phftosophicalty.
There already i5 eunough downwiiid pressure
on wages among those on the lowesl munes
without creating & hew poed of subminbaum
workers Lo pull wags rates down fetLher. And
beghdes, W government wanls wellnre recipl-
ents Lo start thinking ated acting like workers,
it izt breas them 25 workars, too.

| Va]] : d Id eserves Support

Whoe's going towotch the ofticers who watch

howd 2l his own — composed zolely of his

Lhe officers? In 1994, the Mollen cadeenission  apraintees. - i b haak Yattaeas In eoint,

anoul Vallone's new pronasal, they haven't
vel el opee with Lhe Duoave diky bhambnnet
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plied to people on walfire. They are con-
sidered second-clgss citizens, even when
it comes to work.

The effort to force people oﬂwelﬁm
through a bost of reforgns has gained mornep-
tum, and recipients are being given {ime limits
and other requiretnents gimed at get.ting
them trained and working.

But somne people want more. They think
that welfare recipients who go to work
shouldn’t be paid the minimutn wage.

That doesn't make sense, and the White
House knows it. It agreed that most of the re-
cipients being placed in work programs
should be covered by the minimum wage law.

That didn't sit well with governors of bath
parties or the authors of the welfare reform
law, who said the move would vastly increase
the cost of running work programs and leave
most states unable to enroll the required
number of recipients. They'd rather pay them
less than what is ajready a low wage.

- Previous welfare laws explicitly outlined
when minimum wage laws applied, but the
new legisiation does not. That left the door

There's 8 strange double standard ap-

Qw\w}

open to interpretation.

Labor leaders inxisted that workfare re-
cipients are covered by the Pair Lahor Stan-
darda Act, which requires the minimum wage
o most cases, and after montha of study, the
White House agreed.

Pubiic employee ygions have oppused
workfare programs in part because of con-
cerns about worker dispiacement. The fear
was that local governments would be less
likely to hire union members to sweep streets
if workdfare participants could be forced to do
the same work at much iower rates.

Puaying the minimum wage to workfare
participsnts should not be an issue. If the goal
is to get them into the workforee and keep
them there, it makes sense that they should
no* »= paid second-class wages. Those who
beljeve that the minimum wage somehow
subverts welfgre reform ought 1o reassess
their position. -

.At atime when the safety net is threat- —
ened, it is particularly foolish to eliminate a
class of nonworking poor only to create a ttasss -
of serts, )
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May 22, 1997

MEMORANDUM TO INTERESTED PARTIES

SUBJECT: LABOR PROTECTIONS AND WELFARE REFORM

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 increased
emphasis on the need to move welfare recipients from welfare to work. The new law gives state
and tribal governments broad latitude to meet specified work requirements. However,
requirements of other laws affecting workers and the workplace also must be met.

In an effort to help you better understand the requirements of these other laws, the United
States Department of Labor has prepared a guide entitled “How Workplace Laws Apply to
Welfare Recipients” that is attached. In addition, the United States Department of Agriculture
has developed additional guidance to clarify the use of food stamps as a means to meet the
requirements of the minimum wage law that is also attached.

Representatives of the Departments of Labor, Health and Human Services, and
Agriculture are available to brief you and your staffs on the attached information. If you require
additional information, you can contact Paul Richman of the Department of Labor, at (202) 219-
6181.

attachments
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U.S. Department of Labor - May 1997 -

How Workplace Laws Apply to Welfare Recipients

The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (PRWORA) in August 1996 increased emphasis on the need to move welfare recipients
from welfare to work. Under the Act, the Aid to Families with Dependent Children (AFDC)
program was replaced with the Temporary Assistance for Needy Families (TANF) program. The
new welfare law gives state and tribal governments broad latitude to meet specified work
requirements.! However, requirements of other laws affecting workers and the workplace also
must be met.

Work Activities and Requirements

The new welfare law requires 25 percent of all TANF families and 75 percent of
two-parent families to have an adult engaged in work activities in FY 1997 (families with no
adults are exempted). States have the option of exempting single parents of children under one
from the work requirement. The required participation rates increase each year, culminating at
50 percent for all families with an adult and 90 percent for two-parent families in FY 2002.

In order to be counted towards the work participation rate, a single parent is required to
be engaged in a work activity, as defined by the law, for 20 hours per week in FY 1997. For an
adult in a two-parent family, 35 hours of work are required. The mandated hours of work for
single parents increase, to 25 hours in FY 1999 and 30 hours in FY 2000. Qualifying work
activities include a range of subsidized and unsubsidized, private and public sector employment.

In addition, a limited number of TANF recipients can meet the work requirement by
participating in vocational training and high school education programs.?

I This guide refers only to state governments, although it is possible that county or local government entities
wil! be responsible for impiementing state and tribal weifare programs. Information in the guide conceming the role of
a state agency in implementing the welfare program, paying out the benefits, and, where relevant, employing welfare
recipients, would apply to a county or local government agency, where that agency, not the state, implements welfare,
pays out the benefits and employs welfare recipients.

? indian Tribes may choose to run their own Tribal TANF programs separate from the state. While these
programs must incorporate time limits and work requirements, participation rates are determined on a case-by-case
basis according to economic need.

CLINTON LIBRARY PHOTOCOPY



U.S. Department of Labor 2 - May 1997 -

About This Guide

This guide contains general questions and answers on how workplace laws enforced by
the Department of Labor apply to welfare recipients.- It is an effort to answer fundamental
questions about the relationship between welfare law and workplace laws such as the Fair Labor
Standards Act (FLSA), the Occupational Safety and Health Act (OSHA), Unemployment
Insurance (UI) and anti-discrimination laws. States should consider the applicability of these
laws as they design and implement their work programs.

This guide is simply a starting point. It cannot provide the answers to the wide variety of
inquiries that could be raised regarding specific work programs. The impact of these laws on
work programs for welfare recipients and the answers to many questions will be determined by
the specific facts of the particular situation. Many questions will have to be answered on a case-
by-case basis.

Employment Laws

1. Do federal employment laws apply to welfare recipients participating in work
activities under the new welfare law in the same manner they apply to other
workers? '

Yes. Federal employment laws, such as the Fair Labor Standards Act (FLSA), the
Occupational Safety and Health Act (OSHA), Unemployment Insurance (UI), and anti-
discrimination laws, apply to welfare recipients as they apply to other workers. The new
welfare law does not exempt welfare recipients from these laws.

The Fair Labor Standards Act

2. Does that mean that welfare recipients engaged in work activities under the new
welfare law will have to be paid the minimum wage?

The minimum wage and other FLSA requirements apply to welfare recipients as they
apply to all other workers.? If welfare recipients are “employees” under the FLSA's broad
definition, they must be compensated at the applicable minimum wage.

! The FLSA establishes federal minimum wage, overtime pay {for hours warked over 40 in a workweek), child
labor, and recordkeeping requirements. The law affects full-time and part-time workers in the private sector and in
federal, state and local govemments. For the FLSA to apply, there must be an employment relationship between an
employer and an employee. To "employ” under the FLSA means to "suffer or permit to work." This is a broader
definition of employment than exists under the traditional common law. To determine if there is an employment
relationship for purposes of the FLSA, one must consider al! the circumstances, including the economic reaiities of the
workplace relationship.

CLINTON LIBRARY PHOTOCOPY | '3



U.S. Department of Labor 3 - May 1997 -

Welfare recipients would probably be considered employees in many, if not most, of the
work activities described in the new welfare law. Exceptions are most likely to include
individuals engaged in activities such as vocational education, job search assistance, and
secondary school attendance, because these programs are not ordinarily considered
employment under the FLSA.

Are welfare recipients who participate in job training exempt from the minimum
wage laws?

An individual in training that meets certain criteria under the FLSA and is not otherwise
an employee, is considered a trainee and is not entitled to the minimum wage. Similarly,
a welfare recipient engaged in training that meets those criteria would not be an employee
covered by the minimum wage requirements of the FLLSA. The relevant criteria for such
training are:

. Training is similar to that given in a vocational school;

. Training is for the benefit of the trainees;

. Trainees do not displace regular employees;

. Employers derive no immediate advantage from trainees’ activities;
. Trainees are not entitled to a job after training is completed; and

. Employers and trainees understand that trainee is not paid.

How does the FLSA affect "workfare" arrangements that require welfare recipients
to participate in work activities as a condition for receiving cash assistance from the
state?

Welfare recipients in “workfare” arrangements, which require recipients to work in return
for their welfare benefits, must be compensated at the minimum wage if they are
classified as “employees” under the FLSA’s broad definition.

Where the state is the employer of a workfare participant who is an employee for FLSA
purposes, the state may consider all or a portion of cash assistance as wages for meeting
the minimum wage so long as the payment is clearly identified and treated as wages, the
payment is understood by all parties to be wages, and all applicable FLSA record keeping
criteria are met. Where a private company or local government agency is the employer of
the workfare participant, the state welfare agency may use the recipient's welfare benefits
to subsidize or reimburse that employer for some or all of the wages due.

CLINTON LIBRARY PHOTOCOPY
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5. Could states that operated Community Work Experience Programs (CWEP) for
" welfare recipients under the predecessor JOBS program continue to operate such
programs in the same manner under the new welfare law?

The ability of states to operate programs like CWEP will depend on the details of their
particular programs. The old welfare law specifically stated that a CWEP participant was
not entitled to a salary or any other work or training expense provided under any other
law. Under CWEP, the welfare grant divided by the hours worked was required to meet
or exceed the minimum wage. The new welfare law eliminated CWEP and the entire
JOBS program. As a result, welfare recipients must be compensated at the minimum
wage if they are classified as “employees” under the FLSA’s broad definition. However,
if welfare recipients are participating in activities where they are not “employees” under
the FLSA definition, they will not have to be compensated at the minimum wage. Thus,
while states may be able to continue programs similar to those that existed under CWEP,
they may need to modify the programs to reflect changes in the law.

6. May food stamps be counted towards meeting minimum wage requirements?

Under two programs created by the Food Stamp law, food stamp benefits {coupons or
their cash value) may contribute towards meeting minimum wage requirements for TANF
recipients in work activities.

Under the Food Stamp work supplementation program, employers may receive the value
of the food stamp allotment as a wage subsidy for new employees hired as part of the
work supplementation program. As with other wage subsidy programs, the value of the
Food Stamp benefit is converted to a cash wage subsidy paid by the employer as a wage
and is counted towards the minimum wage. This program is restricted to recipients of
TANF or other public assistance and contains specific worker protections and non-
displacement provisions.

The Food Stamp law specifically permits states to establish Workfare programs (to be
approved by the U.S. Department of Agriculture) under which certain welfare recipients
are required to perform work in return for compensation in the form of food stamps. In
other words, participants may be required to "work off" the value of their food stamps.
The state or other employers participating in the workfare program may then credit the
value of the food stamps towards its minimum wage obligations. The number of hours
that a food stamp recipient may be required to work is determined by dividing the value
of the food stamp allotment by the state or federal minimum wage (whichever is higher),
up to a maximum of 30 hours per week.
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Participation in Food Stamp workfare programs may be counted towards TANF
participation requirements, so that a participant who is employed by the state may receive
food stamps as compensation for certain hours and receive welfare benefits as
compensation for other hours of employment. In all cases, total compensation must equal
or exceed the minimum wage for each hour worked. Additional guidance on the use of
food stamps towards the minimum wage will be provided by the U.S. Department of
Agriculture’s Food Stamp Program Office. ‘

Aside from food stamps, may noncash benefits provided by the state, such as child
care services or transportation, be credited teward meeting FLSA minimum wage

requirements?

Only under limited circumstances. Such benefits may be credited as wages only when
the state is the employer and all of the following criteria are met:

. Acceptance of noncash benefits must be voluntary;

T . Noncash benefits must be customarily furnished by the employer to its
employees, or by other employers to employees in similar occupations; and
. Noncash benefits must be primarily for the benefit and convenience of the
employee.

Because these criteria are quite strict, it is likely that these benefits will not count as
wages in most circumstances.

Credit may not be taken for pensions, health insurance (including Medicaid), or other
benefit payments otherwise excluded under the FLSA.

Occupational Safety and Health Act

8.

How does the Occupational Safety and Health Act (OSHA) apply to welfare
recipients participating in work activities under the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements.
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies
to ali other workers. However, because the OSHA does not have direct jurisdiction over
public sector employees in many states, the question of who is the responsible
"employer” is an important one. This is particularly true in cases where work activities
are administered as part of a public-private partnership. In these situations, OSHA will
determine whether the employee is in the public or private sector on a case-by-case basis.
Generally, case law under OSHA tends to place compliance responsibility on the party
most directly controlling the physical conditions at a worksite.

CLINTON LIBRARY PHOTOCOPY

}o



U.S. Department of Labor 6 - May 1997 -

9.

Does that mean that welfare recipients in work activities deemed to be public
employees are exempt from health and safety regulations?

It depends on the state. OSHA does not have direct jurisdiction over public sector
employees in many states. Yet, in the 23 states and two territories where there are
OSHA-approved state plans, the states are required to extend health and safety coverage
to employees of state and local governments. To the extent participants in these states
and territories are employees of public agencies, they would be protected by the
applicable health and safety standards. In the other states and territories, there would be
no OSHA coverage of participants who are public sector employees.

Unemployment Insurance

10.

Are welfare recipients participating in work activities covered by the
Unemployment Insurance (UI) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in
the same way that they apply to all other workers. Unemployment insurance coverage
extends only to workers who are considered “employees,” according to definitions
provided by state UI laws. Consequently, if welfare recipients are in work activities
where they would be classified as employees, they will be covered by the Ul system.

There are some exceptions. While federal law requires states to extend Ul coverage to
services performed for state governments and non-profit employers, services performed
as part of publicly funded "work-relief" employment or "work training" programs may be
excluded by states and, in fact, are excluded by all states except Hawaii. Under the new
welfare law, a number of community service-related activities could fall within the
"work-relief" exception to Ul coverage.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996
clarified the criteria applicable to the "work-relief" and "work training" exceptions. In
order to fall within the exception, activities must primarily benefit community and
participant needs (versus normal economic considerations) and services must not
otherwise normally be provided by other employees. If such activities do not fall within
the exception, participants providing services for these entities would likely be covered
by the Ul program.

T
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What about welfare recipients who are working for private sector employers? Will

* they be covered by the Ul program?

The "work relief" and "work training" exceptions for Ul do not apply to the private
sector. For private employers the question of Ul coverage wilil hinge on whether a
participant is deemed an "employee.” The tests for making these determinations are
made by the states and are generally similar to the common law test which is based on
“the right to direct and control work activities.”

Anti-Discrimination Laws

12.

Would federal anti-discrimination laws apply to welfare recipients who participate
in work activities under the new welfare law?

Yes. Anti-discrimination issues could arise -- primarily under tities VI and VII of the
Civil Rights Act, the Americans with Disabilities Act, section 504 of the Rehabilitation
Act, the Age Discrimination in Employment Act, and the Equal Pay Act. Furthermore, if
participants work for employers who are also federal contractors, discrimination
complaints could be filed under Executive Order 11246, Section 503 of the Rehabilitation
Act of 1973, or the Vietnam Era Readjustment Assistance Act. As with the other laws
discussed above, these laws would apply to welfare recipients as they apply to other
workers. Additional guidance on these laws, many of which are not within the
jurisdiction of the Department of Labor, will be forthcoming.

This guide is for general information and is not to be considered in
the same light as statements of position contained in Interpretive
Bulletins published in the Federal Register and the Code of Federal
Regulations, or in official opinion letters of the Department of
Labor.

_ \ &
CLINTON LIBRARY PHOTOCOPY



|

united Siates

n of ' USDA GUIDANCE

Agrioufture

Food and

The Department of Labor has concluded that the Fair Labor Standards Act (FLSA)

censumer applies to participants in the Temporary Assistance for Needy Families (TANF) program in the .

Service

same way.as il applies to other workers. This means that in many cases participants will have

3101 Parx o be paid the minimum wage.
Canter Orive

Alexandria, VA In calculating the minimum wage, States can combine food stamp benefits and TANF
22302150 arants. This can be done in either workfare or a wage supplementation program. Under a

wage supplementation program, the value of benefits are cashed out and provided to an
employer who in turn pays the money to participants as a wage.

Furthermore, for those TANF households normally exempt from food stamp workfare
because they include parents or caretakers of a dependent child under 6 years old (between 1
and 6 in some States), States may use the Simplified Food Stamp Program to ensure that food
stamps count toward the minimum wage. The simplified program was designed to be the
vehicle for creating conformity between TANF and the Food Stamp Program. States can
include parents or other caretakers of a dependent child under the age of six in food stamp
workfare simply by adopting TANF rules relating to workfare exemptions. Simplified
programs must be cost neutral. Because removing the workfare exemption for parents or
caretakers of dependent children will not increase program costs, we will provide expedited
approval to such requests.

To make this change, States need only send a letter to the Food and Consumer Service
(FCS) indicating their wish to avail themselves of the simplified program. A cost neutrality
analysis is not required.

For additional information on the Simplified Food Stamp Program, States should

contact FCS at (703) 305-2519. FCS' mailing address is Food and Consumer Service - Food
Stamp Program, 3101 Park Center Drive, Alexandria, VA 22302.
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WHITE HOUSE CALLS
FOR MINIMUM WAGE
IN WORKFARE PLAN

JESI———

GOVERNORS ARE OPPOSED

Administration Says Welfare
Recipients Who Work Are
Covered by Labor Laws

By JASON DePARLE

WASHINGTON, May 15 — Weigh-
ing in on one of the most contentious
issues from last year’s landmark
welfare bill, the White House said
today that most of the recipients
being piaced in work programs
shoutd be covered by minimum-
wage laws.

The long-awaited legal interpreta-
tion drew surprised and angry re-
sponse from SOVEINOrs of both par-
ties and from the authors of the
welfare law, who said it had the
potential to gut the legislation’s work
requirements.

Applying the minimum wage, they
said, would vastly increase the cost
of running work programs and leave
most states unable to enroll the re-
quired number of recipients. Critics
say it could also reduce the incentive
for workfare participants to leave
the roils for private jobs.

“This could realiy hamper what
we’re trying todo,” said Representa-
tive E. Clay Shaw Jr., Republican of
Florida, the main author of the biil.
<t could drastically cut back the
hours that welfare recipients are re-
quired to work."”

Gov. Thomas Carper of Delaware,
a Democrat, said that if the interpre-
tation held, states would either have
to raise their benefits or reduce their
work programs at the risk of Federal
penalty. “It's an untenable position
to put a state in,” he said.

The issue, which has been the sub-
ject of lengthy, behind-the-scenes
discussion, arose from what amounts
10 an oversight in drafting the'legis-
lation. While previous welfare laws
explicitly outlined when minimum
wage laws applied, the current law is
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Seizing on the issue months ago,
labor leaders argued that workfare
recipients were covered by the Fair
Labor Standards Act, which requires
the minimum wage in most circum-
stances. In late February, the Labor
Department drafted a confidential
report siding with the unions, and
after months of study, the White
House has agreed, although with
what may be limited enthusiasm.

“Qur reading of the Fair Laber
Standards Act is that it covers work-
fare recipients,” Bruce Reed, the
White House domestic policy advis-
er, said today in an interview.

Mr. Reed, a strong supporter of
work requirements, disagreed with
those who said the interpretation
would leave states unable to put wel-
tare recipients to work. *‘Most recipi-
ents would be earning the minimum
wage anyway,” he said.

The decision marks the second
time in recent weeks that the White
House has sided with union leaders
on issues arising from the welfare
bill. On May 2, the Administration

barred a Texas plan that would have
given private corporations a broad
new role in providing social services.

That decision was made by Presi-
dent Clinton himself, after an Oval
Office appeal from the leaders of
public employees’ unions, whose jobs
would have been at risk. It was wide-
ly interpreted as an effort to repay
the union leaders who have support-
ed the Democratic Party.

By contrast, it was unclear wheth-
er today’s development sternmed
from political considerations or
mostly from a technical reading of
the nation’s labor laws.

While expressing concern about
the decision, Mr. Shaw declined to
interpret it as a sign of waning Presi-
dential support for work require-
ments. *‘I still feel the President is a
full partner on welfare reform,” he
said. I the White House thinks their
hands are tied by the current labor
laws and wants us to fix it, we’'ll do
that.”

Mr. Reed declined to comment on
whether the White House would sup-
port legislation that exempted work-
fare programs from minimum wage
laws. :

The debate over the Fair Labor
Standards Act is being closely
watched because it may offer clues
about whether welfare recipients are
covered by other labor laws as well.
In some states, for instance, workers
covered by the iabor act are auto-
matically eligible for workers’ com-
pensation and unemployment insur-
ance.



White House Calls for Minimum Wage for

conimeatrompegest — Worbfare Plans

Mr. Reed said a similar issue had
delayed a formal announcement of
Administration policy. He 'said he
was waiting for’ the Treasury De-

partment to decide whether work-.

fare participants qualified for the
earned income tax credit, a wage

supplement that offers low-wage
workers cash payments of up to
$3,300 a year.

Applying the fair labor law may
also set precedents that make it easi-
er for labor leaders to organize re-
cipients into unions.

Public employee unions have long
opposed workfare programs, in part
because of concerns about worker
displacement. They fear that local
governments would be less likely to
hire union members to rake leaves
or sweep streets if workfare partici-
pants could be forced to do the same
work at much lower wages.

Today's announcement marked
the second unjon victory on that is-
sue this week. In New York, a state
judge ruled on Monday that partici-

pants in a city workfare program
must be paid not only the minimum
wage, but the “prevailing wage”
paid to other public employees, or as
much as $8 or $9 an hour.

While today's decision may ease
some of the concerns, it may make
private employers less enthusiastic
about hiring welfare recipients.

“It adds terrific costs,” said Gov.
John Engler of Michigan, a Republi-
can who helped design the welfare
law. “If we're going to tell every
employer, ‘Oh, by the way, we're
gomg to have a Federal auditor
here,’ that's going to be a terrific
disincentive’’ to hiring recipients.

Among the issues remaining to be
clarified is how the wage would be
calculated. The average cash wel-
fare benefit is about $370 a month,
meaning recipients could not be re-
quired to work more than 77 hours a
month — or 19 hours a week — at the
minimum wage of $4.75 an hour.

But the welfare law requires most
recipients to work 20 hours a week in
1997, rising to 30 hours by 2000.

But Mr. Reed said that under some
circumstances, states could also in-
clude the vatue of food stamps when
calculating the effective wage. That
would increase the estimated
“wages"” paid to welfare recipients
by hundreds of dollars a month. But
a confidential background paper pre-
pared by the Department of Labor
suggests that food stamps could be
counted only in certain limited cir-
cumstances.

Since welfare recipients also re-
ceive Medicaid, Mr. Shaw said the
value of that program should also be
considered part of the wage. But the
paper from the Labor Department
said the value of Medicaid would not
apply.

Mr. Reed's comments came in an
interview today, and the White House
has not publicly reieased the pivotal,
technical details.

The fair labor law would require
the minimum wage to apply when
workfare participants are engaged
in a traditional “‘employee-employ-
er” relationship. While that would
appear to cover most work pro-
grams, it would not apply if recipi-
ents were engaged in educational or
training activities.

In March, the American Public

Welfare Association passed a unani--

mous resolution urging that work-

fare programs be exempt from the
labor act. The organization repre-
sents the state officials who run wel-
fare programs.

Robert Rector, an analyst at the
Heritage Foundation, a conservative
research organization in Washing-
ton, said the decision to apply mini-
mum wage laws would crippie the
work requirements, “That's a gang-
land execution of welfare reform,”
he said. “You want to make welfare
less attractive than low-skilled jobs.
You want to increase the incentive
for people to get off the rolls as
quickly as possible.”

But the founder of one influential
work program disagreed. Peter
Cove, the founder of America Works,
said treating welfare recipients as
traditional workers “tells them that
they're being valued, and that's ter-
ribly important.”
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POSITIVE REACTIONS TO ANNOUNCEMENT THAT
MINIMUM WAGE AND LABOR PROTECTIONS WILL APPLY
TO WELFARE RECIPIENTS IN THE WORKPLACE

“As employers, Lutheran Services in America organizations face the same issues that
every non-profit and corporate employer in America does by having to work within a
budget and provide services to its clientele. But, we also believe that workfare recipients
perform important work that should be valued fairly and covered by the Fair Labor
Standards Act. We in Lutheran Services in America challenge other employers to join us
to be involved and become responsible in the opportunities we give workers.”
-- Rev. Faye R. Codding

Lutheran Services in America, employer at nursing homes and child care centers

“The National Association of Service & Conservation Corps’s 120 member Corps across
the country historically have employed welfare recipients to perform work for the benefit
of their communities. Traditionally, Youth Corps have paid at least the minimum wage
to everyone who has worked for them, regardless of their status as recipients of public
benefits. We applaud the Clinton Administration for reaffirming this policy for all
employers.”
-- Kathleen Selz, President

National Association of Service and Conservation Corps

“Peter Cove, the founder of America Works, said treating welfare recipients as traditional
workers ‘tells that they’re being valued, and that’s terribly important.”
-- New York Times, May 16, 1997

“(Wisconsin) state officials said that they did not think the Wisconsin Works welfare
plan would be disrupted by a White House decision that minimum wage laws should
apply to welfare recipients forced into public service jobs. That’s largely because they
expect to pay grants equivalent to more than the federal minimum wage of $4.75 when
W-2 begins statewide in September.”

David Reimer, director of the City of Milwaukee Department of Administration and
Milwaukee Mayor John Norquist and others “want workfare recipients to get minimum-
wage pay, to get paychecks after they work instead of grants in advance, .... to generally
have the same kind of work experience that other workers do. Their theory, in part, is
that this will make it much easier for them to adjust to the real work world when they
seek a private sector job.”

-- Milwaukee Journal, May 17, 1997

«_...states like Connecticut, which focus on moving welfare recipients into the private
sector job market, will see little impact. ‘Our program focuses on getting work in the
private sector in order to meet the requirements,’ said John Ford, director of
Connecticut’s Department of Family Services.”

-- New York Times, May 17, 1997
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“The President was right to order that welfare recipients put to work under the
terms of last year’s welfare bill be paid the minimum wage..... Welfare recipients
put to work are no less entitled to the protections of the wage and hour laws than
other workers. To pay them less would also be to undercut the wages of other
workers with whom they will now compete for low-paying jobs. That was a major
part of the argument organized labor used in pushing for the order. Wages in that
part of the economy are already too low to support a family, and income inequality
in the country generally is too great.”

- Washington Post Editorial, May 19, 1997
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Workfare Media Conference

Lutheran Sarvices In America
Rev. Faye R. Codding
122 C. St. N.W.
Suite 125
Washington, D.C. 20001
202-626-7935

Lutheran Services in America organizations spend 2.8 billion
dollars serving 2 million pecple and includes over 2,000 locations
across the US. We employ workers at all levels and seek to serve
those whe are in need.

When Congress passed Welfare Reform Legislation which was signed
into law on August 22, 1996 we all knew that we would have to meve
beyond the rhetoric of personal responsibility to work opportunity
and respensibility by the employer. If welfare reform is to happen
in this countrxy then work opportunity that includes at the very
least the minimum wage must happen. Rather than pitting personal
respongibility and structural change against one another, wa
realize thar both kinds of effort ara needad.

As employers, our umbrella alliance of service organizations has
endorsed the f£air work campaign so that workers have both
sufficiency and sustainability in their lives. We know from our
experience that work "a job” must include sufficiency- adeguate
lavels of income support 80 that paople can live dignified lives.
It must also centain sustainability- workers can not live in fear
of taking other peocples jobs nor be treated differently in others
by wages, benefits or personnel policies. Without sufficiency and
sustainability welfare legislation becemes nothing mere than
rhetoric.

Lutheran Saervices in America organizations £face the same issues
that avery non-profit and corporate amployar in America does with
working within a budget and providing services to its clientele.

Wa are well aware of what it means to be an employer and because of
thig we believe that workfare recipiants nead positive learning and
training experiences as well as new Jjoba and that workfare
racipients perform important work that should be valued fairly.

We in Lutheran Services in America challenge other employers to
join us to be invelved and become responsible in the opportunities
we give te workers. It is reform for all of us and Tequires all of
us to become a part of this if we every to see the face of poverty

change.
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Statement by Truth Freemyn
Manager, Workplace Anti-Discrimination Program
9toS, National Association of Working Women
231 West Wisconsin Avenue, Suite 900
Milwaukee, WI §3203-2308
414-274-0925

On behalf of 9t05, it’s a pleasure to be part of this press conference today. 9to5
knows first-hand the consequences of unfair labor practices for those requir_ed to
participate in workfare programs. Many of our members have gone to welfare from work
because of problems such as inadequate leave, on-the-job discrimination, lack of needed
health benefits or child care. Others — myself included -- have gone to work from welfare
— and back again. These women need what every.worker needs: a livable wage, decent
béneﬁts, affordable child care, protection from injustice at work. No special rights - just
the fundamental rights that should be provided to all workers. What women coming off
welfare don 't need is government-sanctioned discrimination.

Equal protection for those in workfare programs is the ultimate test of fatrness.
Work is work and must be treated as such. Whether you’re cleaning patients or streets or
bathrooms, caring for the very old or very young, answering phones or entering data, the
work you are performing is needed by society and should be valued with the same base
pay and benefits, the same labor law protections, as that of others working alongside you.

Just last week I attended a rally in Milwaukee on “Take Our Daughters to Work”
day. Several women spoke at the rally about why they couldn’t take their daughters to
work. Francis is in a “work experience” program cleaning up at public housing projects,

laboring alongside non-workfare employees. She told the audience, “*We do the same
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work but we don’t get the same pay. And we’re not getting much work experience.

We’ve been doing the same thing we do at home — clean bathrooms and other people’s

messes.”

It’s hard for anyone to face unjust treatment on the job. But the consequences are
even more disastrous for women struggling to get off welfare. Fearing the loss of benefits
-- of the last-resort form of economic support for your family -- can cause you to lose
your voice as a worker.

All workers deserve the right to fair pay and benefits. They also deserve the right
to be protected from discrimination, from unsafe working conditions, from violations of
minimum wage and overtime laws. They deserve the right to organize to bargain
collectively. Above all, they deserve the dignity of equal treatment with their co-workers.
To do otherwise would not only create financial and emotional hardship for those in
workfare programs and their families. It would also open the Pandora’s box of
undermining the hard-won rights of working people in general.

If we want to see real change in the system, we need to make sure we don’t take a
step backward. Without exception, 9to5 members who have been on welfare describe the
system as demeaning. Moving into a work situation must be a way out of humiliation, not
an expanded version of it.

We urge the Clinton administration to move swiftly to issue guidelines to the states
that those in workfare programs are indeed workers and should be cove;'ed by wage and

hour, anti-discrimination and health and safety law.
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PROJECT
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FAX: 312-922-3337
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BERNICE WEISSBOURD
PRESIDENT
ALY FOCUS, INC.
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April 24, 1997

President William J. Clinton
White House

1600 Pennsylvarua Avenue
Washington, DC 20500

Dear President Clinton:

We would like to take this opportunity to highlight our concerns regarding
employment protections for low-income heads of household who will likely be
required to participate in “workfare” programs in order to receive cash benefits
under the Temporary Assistance for Needy Families (TANF) block grant. We are
asking that you support extending employment protections to welfare recipients
participating in workfare.

The Kids Public Education and Policy Project was established in 1987 as a joint
effort of the Ounce of Prevention Fund and Family Focus, Inc. to advocate for
state and federal policies benefiting children and families.

According to provisions in the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, states have the ability to use workfare programs in
order to meet the work participation requirements outlined in the legislation. Qur
concem is that only employers, and not workfare participants, will benefit unless
the employment supports under the Fair Labor Standards Act (FLSA), Title VII of
the Civil Rights Act of 1964 and the Occupational Safety and Health
Administration (OSHA) are extended to this vuinerable population. Put directly,

employers should not benefit at the expense of low-mcome parents who are trying

to support their families.

The provisions of the new welfare legislation permit employers to use workfare
participants for up to 20 hours per week without any compensation, including
wages, skill training or promises of eventually hiring workfare employees. The
employer’s role under the workfare arrangement clearly meets the “economic’
realities” test which has been used by the courts to define whether or not a worker
is an employee for FLSA coverage. This test factors in the employer’s
employment authority and control over the workfare participant and maintenance
of participant employment records.

Under the old guidelines for the JOBS program, workers were covered under Title
VII, OSHA and FLSA’s minimum wage protection, mandating that the hours a
recipient worked could not exceed her grant divided by the minimum wage. If
these same protections are not extended to workfare participants, then this “make
work” program—which does nothing to create jobs—will punish welfare
recipients in two ways. First, it will force participants to work instead of allowing

CLINTON LIBRARY PHOTOC opv



April 24 1997
President Clinton
Page 2

them to receive the education, job readiness and job search they require in order to move
towards self-sufficiency before losing eligibility for time-limited cash assistance. Second,
without basic employment protections, workfare participants will face the possibility of
discrimination or working in unsafe environments in order to avoid being sanctioned or
losing cash benefits entirely.

The combination of TANF’s work requirements and the lack of entry-level jobs puts
welfare recipients in a difficult position. Because we are charging welfare recipients with
the serious task of finding family-supporting empioyment, we have a responsibility to
eliminate programs and policies which pose barriers. The responsible implementation of
work-oriented welfare reform requires nothing less.

Again, we urge you not to allow workfare programs to become the next major stumbling
~ block for families who are moving towards self-sufficiency. Please support extending
employment protections to welfare recipients participating in workfare.

We look to you to provide the leadership necessary to ensure that welfare recipients enter
the world of work with the same employment protections granted to the rest of the
workforce.

Sincerely,

4 s

/;‘Lz y L &LUZ']
~

Nancy Shier, Director
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Statement of Wade Henderson,
Executive Director, Leadership Conference
on Civil Rights, on Workplace Protections

for Welfare Recipients

The Leadership Conference on Civil Rights -- the nation’s oldest and
most broadly-based civil rights coalition -- believes that newly-created welfare
programs must adhere to fundamental principles of equality, fairness, and
social justice, and increase the chances for all families in need to become
economically self-sufficient. In keeping with these principles, the Leadership
Conference joins with the diverse array of organizations gathered here today
to stress the critical need for fair wages, safe working conditions, and fair

treatment in the workplace for those who are struggling to escape poverty and
the welfare system.

Because of strict requirements in the new welfare law, many states are
now facing difficult choices about how to craft their welfare programs. The
stakes are high for states, but the stakes are highest for welfare recipients who
now must go to work or risk losing vital benefits for themselves and their
families. Thus, the critical question is how can we maximize welfare
recipients’ chances for success in the workplace.

Fortunately, we already know a great deal about the workplace and
what it takes for many workers to succeed: safe and healthy working
conditions, protection against on-the-job discrimination, earning a decent
wage that can support a family, and access to the skills training and support
services needed to perform the job well. Many of us in this room have
worked tirelessly for the enactment of laws, such as the Fair Labor Standards
Act, Title VII of the Civil Rights Act of 1964, the Occupationai Safety and
Health Act, the Americans with Disabilities Act, the Age Discrimination in
Employment Act, and the Family and Medical Leave Act, designed to make
these protections a reality for most workers. These laws represent our
national commitment to ensuring fair and humane workplaces for workers,

_and setting basic, minimum standards below which no workplace should fall.
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The new welfare law -- a law that ironically purports to help move individuals from welfare
to work -- says virtually nothing about the workplace, or ensuring that welfare recipients who go to
work and play by the new rules are afforded the same workplace protections so fundamental to the
success and protection of other workers. The absence of such protections may have devastating
consequences for welfare recipients:

. ethnic minorities may be shunned by employers simply because they have an accent and are
assumed to be in this country illegally, or unfairly forced to produce identification documents,
simply because they “look foreign;”

. individuals may be forced to work without proper equipment or work in hazardous conditions
' without protective gear;

. women, who are the majority of adult welfare recipients, may be targeted for sexual and racial
harassment in the workplace because they are particularly vulnerable -- they risk losing vital
benefits if they cannot keep their jobs; and '

. rigid new work participation requirements also may discourage states and employers from
assessing and accommodating the needs of individuals with disabilities, even though a recent
study by the Urban Institute found that 16-20 percent of women receiving AFDC (under the
old welfare law) reported one or more disabilities that limited the work that they could do.

Unfair wages, unsafe conditions, or unfair treatment are no more tolerable just because the worker
happens to be a welfare recipient -- we all have a stake in ensuring that welfare recipients, like other
. workers, are not exploited and forced to work in substandard conditions.

If our commitment to help those struggling to escape poverty is real, then we must be vigilant
in ensuring that the protections so critical to the success of other workers are also available to welfare
recipients. The Leadership Conference believes that we must stand firm in our commitment to uphold
basic employment protections for all individuals, particularly those most vulnerable. Ensuring that
low-income individuals are protected against sub-minimum wages, inhumane working conditions,
exploitation, and discrimination is only one piece of a larger, more fundamental struggle to help low-
income families chart an escape path from poverty to financial independence.

-30-
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April 25, 1997

President William J. Clinton
The White House

1600 Pennsylvania Ave.
Washington, DC 20500

Dear President Clinton:

On behalf of hundreds of thousands of women in poverty who will be required to
meet the work requirements of Temporary Assistance for Needy Families (TANF) under
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, we urge

you to support employment protections for participants of “Workfare” and other work-
related programs.

Most Workfare programs, which states can create to meet their TANF work

requirements, require TANF recipients to work in exchange for their benefits.
Unfortunately, TANF does not mention the full range of employment and anti-
discrimination laws that can protect Workfare participants from unlawful conduct.
Current workers who do not receive TANF are already protected by such employment
laws as the Fair Labor Standards Act, Title VII of the Civil Rights Act of 1964, the
Pregnancy Discrimination Act, the Family and Medical Leave Act and the Occupational
Safety and Health Act. Denying Workfare participants similar protections sends the
intolerable message that employers need not worry about treating Workfare participants
fairly or with dignity and would allow Workfare employers to benefit from the labor of
Workfare participants who are trying to support their families.

In a typical Workfare arrangement, employers will get TANF recipients to work
for 20 hours per week and perform any work that the employer assigns. The employer
will direct the participant’s work, supervise the participant, and monitor the participant’s
progress, but will not be required to pay the participant’s wages, provide skill training or
commit to hiring the participant permanently. In most cases, the employer’s extensive
authority to direct and control the participant’s work will satisfy the legal tests, such as

the “economic realities” test that courts have used to determine whether a worker is
covered by a particular employment law.

If employment protections are denied to Workfare participants, then this “make
work” program, which is not creating jobs, is punishing recipients. In the absence of basic
employment protections, Workfare participants are treated as prisoners who may have to
endure discrimination or working in unsafe and hazardous environments or risk being
sanctioned and losing their TANF benefits if they do not work under these conditions.

SERVICE AND ADVOCACY FOR WORKING WOMEN SINCE 1973
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In light of TANF s strict work participation requirements and our economy'’s lack
of a sufficient number of entry-ievel jobs, we must create programs and policies that help
women find livable wage jobs that can support women and their families. Unfortunately,
many Workfare programs will not advance these goals. Workfare forces participants to
work in any job without regard to whether they need additional education, pre-
employment or vocational skills training, or whether that job will lead to permanent,
unsubsidized employment before their time limited cash assistance expires. But, if states
decide to implement Workfare programs, basic employment protections must be extended

to program participants.

As you stated in your proclamation for Women's History Month, women are
almost an equal share of the labor force, yet gender barriers still exist that must be broken
down. Do not allow Workfare to increase the barriers that women on welfare face as they
work to become self-sufficient. We count on you to insure that Workfare workers are
covered by the same employment protections that our country ensures for the rest of our
workforce.

Sincerely,'

American Friends Service Committee

American Jewish Congress Commission for Women’s Equity
Black Women’s Agenda, Inc.

Center for Women Policy Studies

Chicago Commons Employment and Training Center
Chicago Jobs Council

Child Care Action Campaign

Clearinghouse on Women's Issues

Church Women United

Day Care Action Council of Illinois

Hadassah

Illinois Hunger Coalition

INET for Women

League of Women Voters of Chicago

League of Women Voters of Illinois

Mid America Institute on Poverty

National Association of Social Workers

National Center for the Early Childhood Workforce
National Council of Negro Women, Inc.

National Organization for Women

National Women'’s Conference

CLINTON LIBRARY PHOTOCOPY 27



May 1, 1997

President William J. Clinton
The White House

1600 Pennsylvania Ave, NW
Washington, . DC 20500

Dear President Clinton:

Last summer, you signed two landmark laws that together were hailed as honoring our
commitment to work and a shared national consensus that work shouid lift familtesfrom poverty.
The first measure, the Small Business Job Protection Act of 1996, raised the federal minimum
wage from $4.25 to $5.15, an increase benefiting millions of working families. The second, the
Personal Responsibility and Work Opportunity Reconciliation Act of 1996, ended “weifare as we
know it,” replacing the nation’s 60-year-old entitiement program with block grants to the states.
A central element of welfare reform is the requirement that most recipients of Temporary
Assistance to Needy Families (TANF) must be engaged in work activities for 20 to 35 hours per
week, depending on family status. This requirement is projected to move a million new workers
into the low wage labor market this year alone. .

We write today to urge you to take all steps within your power to ensure that the nation’s basic
worker protection guarantees, including the fundamental right to receive the minimum wage in
exchange for work, are applied to TANF recipients who are working. Unlike previous assistance
programs, the PRWORA does not explicitly address federal worker protection rights of TANF
recipients. This omission, coupled with the extraordinary vulnerability of these workers and the
fast track implementation of welfare reform in many states, makes it imperative that the
Administration act immediately to provide critical clarification and guidance.

Like you, we believe in the value and dignity of work, and that work must pay. For that reason,
we joined you last year in fighting to raise the minimum wage so millions of poor workers would
be better able to support their families and contribute to their communities. For that same reason,
we call on you now to ensure application of minimum wage protections to working TANF
recipients who — like the working poor families for whom we all worked last year — are entitled
to dignity, faimess and an opportunity to rise from poverty through their labor. Failure to enforce
minimum wage protections for these workers would undermine the basic premise and promise of
welfare reform — that work pays — and unlawfully relegate them to second class status in the
nation’s worker protection scheme. Such failure would also further erode the earnings and job
security of current workers, particularly those in the low wage labor market. According to the
Economic Policy Institute, simply introducing a million new workers into the low wage labor
market is likely to reduce current low wage workers’ earnings by around 12 percent; this result
will be magnified if the basic wage floor — the minimum wage — is pulled out from under working
poor TANF recipients. Finally, failure to enforce minimum wage and other worker protections
for TANF recipients opens the door to their exploitation and abuse and invites conscious efforts
to pit groups of workers against each other.

TON LIBRARY PHOTOCOPY
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For all these reasons, quick and decisive action by the Administration is essential to ensure that in

the effort to make welfare reform work — a goal we all share — we do no damage to the

fundamental worker protection framework that has governed the work place and guided the

nation for sixty years. As organizations committed to the rights of all workers, including those .
moving from welfare to work, we urge you to act promptly to clarify application of minimum

wage and other worker protection laws for working TANF recipients.

Sincerely,

A. Philip Randolph Institute

ACORN

Americans for Democratic Action

Bread for the World

Business & Professional Women/USA

Catholic Charities USA

Center for Community Change

Center for Women Policy Studies

Coalition on Human Needs

Disability Rights Education & Defense Fund, Inc.
Feminist Majority

Labor Project for Working Families

Mexican American Legal Defense & Education Fund, Inc.
Migrant Legal Action Program

NAACP, Washington Bureau

National Center for the Early Childhood Work Force
National Committee on Pay Equity

Nationai Council of Jewish Women

National Employment Law Project

National Hispana Leadership Institute

National Law Center for Homelessness

National Women's Law Center

NETWORK: A National Catholic Social Justice Lobby
9 to 5/National Association of Working Women
United Church of Christ, Office for Church in Society
Wider Opportunities for Women

Women'’s Legal Defense Fund

Women Work! The National Network for Women’s Employment
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The Honorable Bill Climon ]
President of the United Stetes
Tae White House

1600 Pennsylvania Ave. N. W
Washington. DC 20300

Dear President Clinton:

We, the undersigned members of the Diincis Generel Assembly, stroagly emdo:st the Depaniment
of Labor’s policy decision to extend lzbor standards coverage to Workfare perticipants, As
sponsors and supporters of state legisiation thar would have enacted minimum wage and other
protections for these workers (Amendment #2 to HB 1758), we fimly beiieve tlis pulicy will no:
karm efforts to place welfare recipients in work activities. in fact, it may aid them in finding long.
term empleyment.

While Workfare may be slpful In intreducing some weltare recipients to the dernands of the
workplace. without job tights participants could 2ll tao easily be exploited. Treating Workfare
participants differently from other empioyees would send the wrong sissage. It tells them aad
their potential employers they should 1ot be viewed as members of the workforce, In contrast,
treating Workfare participants as employees, with the rights and pratections due employees, will
help imtegrate thomn into the worliforee end mottvate them to develop and adveave vn the job.

We are deeply disturbed at the possibility that Americass can ke denied workplace protections
beczuse of theinpoverty. We believe the decision to citend mnimum wage coveraye under the
FLSA will net hamper efforts to move welfare recipients into work, but will rather open the door
to their becoming fully finctioning members of the workfnree. This is the stated goal of welfare
reform, and onc we can ell support.

Smcerely vours,
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Honorable Bill Clinton
May 22, 1997
Page 2

Representative Carel Ronen
Representative Constance Howard
Representative Larry McKeon
Represeatative Louis Lang
Representative Michae! Smorth
Repregentative Kevin McCarthy
Representative Rosemary Mulligan
Represeulalive Michadl Giglio
Representstive Angelo “Skip™ Saviano
Representative Jenice Schakowsky
Representative Y.arry Woolard
Ropresentative Steve Davis
Representative Azthir Turner
Representative Mike Bost
Representative Lou Jones
Representative Shirley Jones
Represeutative Miguel Sactingo
‘Representative Charles Momow -
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‘and! protecﬂons as any other worker.. To pay them
I_l_es_s than a minimum wage is unconscionable.”

o o -Sharon Sayles Belton, .-
o | - Mayor, City of Minneapolis

CLINTON LIBRARY PHOTOCOPY

“[ applaud the President in his decision to apply labor
stalidards, most notably the minimum wage, to welfare -
recitnents required to return the job market. Welfare
- recipients put to work are entitled to the same benefits '
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FAX: (916) 445-0764
— ANTONIOR. VILLARAIGOSA
STRICT OFFICE
110 NORTH AVENUE 56 MaJoriTY FLOOR LEADER
“?35‘,5‘2%53'2‘22.3333" ASSEMBLYMEMBER, FORTY-FIFTH DISTRICT

FAX: (213) 255-3279

“[ have introduced legislation which would require that welfare recipients in work
assignments in California have the same rights as other workers on job sites, including ,
first and foremost the right to receive at least the minimum wage. I strongly believe this
is the best policy for California and for the nation. The Clinton Administration is to be
congratulated for concluding that the Fair Labor Standards Act protects working welfare

recipients.

Abefimblymember Antonio Villaraigosa (D-Los Angeles)
Assembly Majority Leader
California State Assembly

CLINTON LIBRARY PHOTOCOPY
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on Civil Rights

May 15, 1987

Presidant Wiliam J. Clinton
The White Hauge

1600 Parmsylvania Avenue, NW
Washington, DC 20300

Re: Weifare Rpform and Civil Rights Enforsemant
Dear President Chirton:

On behalf of the 180 national orpanizations that comprise the
Loadership Conference ou Civil Rights, the nation's cldest and maost hroadly-
based civil rights ooalition, we write to 1oquest your assistance in making the
civil nghts and economic securiry of low-income individunls and familiey »
higher aational priority, as states implement the recently-ecacted Personal
Raspozsibility and Work Opportunity Reconcitiation Act (PRWORA).

The Leadership Conference belioves that real welfare reform mast
remain true to faundamental principles of aquality, faimess, and social justice
while increasing the chances for all familics in nsed to become economically
independent. The changes required by the PRWORA create new chalienges --
and new risks ~ to upholding these fundamental principles.

New Thrests of Discrimination T { ot Law-L Famill

The PRWORA crestes perverse now incentives for sates to deny
aswigTance 1o nosdy families and act in discrimmatary orays, thus, evecting new
hazazds for individuals who already face discrimination: persons of color,
woman, people With disabilities, and clder people, For example;

"Equality In ¢ Free, Plurai, Democrade Society *
| CLINTON LIBRARY PHOTOCOFY
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Presidem Clinton
May 15, 1997
Bage two

With the elimination of the individual entitteraent 10 weifare beaefita and sgrvices and
the lack of dear rules, crucial decisions about who gets beaefits, who gets services, znd
who gets penalized, may be made in srdltrary and disciminatory ways. For example,
ax & result of the new |egislation states now have wide Iatitude to use diffcrenr rules i
differemt geographic areas. Asa result, communities with a high concentration of racial or
sthnic minoiities such as cities may receive lower beneflts, fewer 1ervices, or be subject to
hargher rules and penalties.

The harh new restrictians simed at legal immigrants will likely worsen diseriminatory
practices that many ethnic minoritles already face. Indiviguals who are eligible to
participate in a particulsr welfare program could be shut cut sinply because they have an
Rccent and are asumed not to be citizens. While the Department of Justice will be issuing
guidance on verification of status procedures to providers that distribute federa! public
banafits, there will be no procedure to monitor the providers and likely no consequence to o
provider ihat discrimiinates, Others may lose benefits because they ars uafamilisr with new
welfare program rules and cannat obtain materisls in thoir native language. 8till others are
already being shunmed by emplovers, or unfairly selected out to produce identification
documents, simpily becauso they “look foreign”

Earty reports suggest that pressure on states to place recipients in jobs and meet strict
uew work participation requirements mey push women, sspecially women of cotor, into
low wags, stereotyped “women™ and “minority” jobs with little training and few
prospects for futurs smployment. States stzacmpeing to raise their work participation raies
tlgo may “cream” job seekers, i.e., focus mare attention on individuals percaivad as “more
desirable” or the closest 1o being job-ready, and offer less desirable assignments o minorities,
people with disabilities, older workers, pregnant women, immigrants and othora who tov
cften iose out on job opportunities, because of discriminatory stereotypes about their sbilities.

Early reports also suggest that rigld new work participation requiremests may
discourage rtates and smployers from agsessing and accommodating the needs of
isdividuals with disabilities. A recent study by the Urban Inmitute found thes 16-20 porvent
of women receiving AFDC (under the old welfare law) reported onc or more disabilities that
Finited thear ebility to work. But some individuals with disabilitiss may be unabls to comply
with the new law’'s wnrk requirsments beosuse their disability has never besn idemwified,
assessed, or reasonably accommodated. Mbreover, specific provisions in the new law may
have discriminatory effects on individuals with disabilitiss: the tweive month time limit on
participation in vocstional education, for example, may unfiirly impact individuals with
loarning disabilities who need to engoll in specialized programs of s longer duration,

CLINTON LIBRARY PHOTOCOPY
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. Incrensed sexual baransment is 2 foreseeabie problem, Women are the majority of adult
welzre recipients. Given ths documented instances of sexua! harmssment in our society, it is
reasooable :0 zssume that some of these woman may bacoms vietims of harassment in the
workplace because they are particularly vuinerable - i.¢. they risk losing vital benefls if they
carnot keep their jubs.

. Children may be penalicsd unfairly by welfare reform simply becaase of the
circumstances of their birth; i.e. becawe their parents were unmacried, or young, or
immigrants. As a rosuit, the new law will take benefits away from children who otherwise
would receive them under the old AFDC program and who now desperately need them.

Recommendatiom

Wathre reform should a0t meaa a loss of civil rights protestion Moreover, devoiution of
power to the states cannot and must oot mean the abandonment of the fodaral government's
responsihility to provide basic civil rights proteutivng for low-income mdividuals and femilies. The
new welfsre lew does not modify the many civil rights laws that protect against diycrimination, ner
docs it alter the {cdersl government’s continuing obligation to enforce such laws. In this changed
enviranment, the role of your Administration will be eritical. We urge the Administration to:

1, Vigorowly enforce the laws prohibiting discrimination ia federally funded programu,
indudigg those specifically listed in the legislation and Title IX of the Education
Ameadmeats of 1973, as part of welfare implemeatation. As the recent U.S. Commission
on Civil Rights report, Federal Title VI Enforcamens to Ensure Nondiscriminaton in
Federally Assisted Programs (June 1996) congluded, thers has been 2 history of ynder
enforcement of Title VI, especially m the comext of block grane programy. Given the
heightened potential for discriminatory prasticos uader the PRWORA, the federal governmen
raust develop now strategios to detect and challenge discrimination, and better coandinate its
enforcement efforts.

2, At states submit, smend and expand their ctate pians, the faderal government saould
roquire specific mformation about the “objective criteria” states will nse ts dutermine
oligibility; how they will asure “fair snd cquitable treament;” and how they will
provide wellare recipionts an opportunity to be heard as required by the PRWORA.
The Department of Health and Fixuan Segvices does not have the authority to disapprove
state plang, but it does have the respongibility 0 determine whether the plans are complote.
Requiring mates, a3 they submit their plans in firture years, to articulate the standards and
proceditres they intend to follow is critical to prevent arbitrary and discciminatary decision

CLINTON LIBRARY PHOTOCOPY
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majing at both the level of individual bervefit dererminations as well as the leve] of state-wide
impleciemation. For wxampie, if the state plan proposed differences in treatment for
predominantly minority urban areas and predominantly white suburban greas, potential
violations of Title VI could be identifisd and deterred.

3 Vigorously enforce other rivil rights and labor laws on beliaif of welfars recipients,
Including Ticte VIX of the Civil Rights Act of 1964, the Equal Pay Act. the Age
Disertmination in Employment Act, the Oceupationsl Ssfety and Hexlth Act, the Fair
Laber Standards Act, the Americans With Disabilities Act and Section 304 of the

_ Rehabilitation Act, the Immigration Reform sad Comtrol Act, and the Family and
Medical Leave Act. Welfgre recipienrs, wicse famifos’ sccess to subsisteuce bengfits hinges
on ther ability to get and keep jobs, wiil be easy and vulnerable targets for discraminstion.
They are entitied to the same protections against discrimination, uneafe working coaditions,
and exploftive pay as other workers. And enforcing the law on their babalf protects all
workers, Uy reducing the inceative to replace currert employees with cheaper and more
oxploitable labor.

4. Ensure that states comply with the requirements of the YRWORA {0 maintain
stalstance to single recipients who cannot obtain child care for 2 child uodse slx years
old, and maintain Medicald covernge for eligible families. The Administeation shouid
ensure that states comply with the law’s proviaion protecting families with children under six
from being penaiized if lack of ekild care prevents them from accepting a work assigament
by requiring states to conduct cise reviews of s sample drawn from families thet have been
sanctioned,

5. Work to repeal the provisions of the FRWORA that geverely limit the ellgibifity of
legai Immigrants and refugees for a wide variety of feders! beneflt programs, and to
sddves ths inadequacies of the naturalization prooess. Tho provisions of the PRWORA.
related to legal immigrants are blatamtly discrimipstory in that they treat foreign-born
individuals diffsrently than those who are born in the United States, deaying them benefits
until they have becoms nacurslized citizens regarcless of whether they work and pay taxes
to the United Sixtes goverument. Thess provisions have & particularly discriminatory impast
on ekaty and disabled immigrants many of whom are unable to fulfill the English languaye
and civice requircoerts for naturalization or to tak= 4 mesningful osth of sllegisnce and
therefore will remain pernunantly ineligible for Supplemental Security Income and Food
Stampa.
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We also urge efforts 1o allow legal tnmigrants to continue to recsive sssistance while they

ara in the naturalization process, to waive the English language and civics requirements for

an expanded class of elderly immigrants, and to allow individuals who are 106 disabled to

naturalize to continue 10 receive fadera benefits.

lo sddition 0 challenging discriminatory practices at the state level, we urge the
Administration to work difigoeatly at the federal leve! to smn=dy the havshest effocts of the new law.
The Adminigtration has begun sonse of this work, but there is more to do. For example, we support
proposals in the Adinistration's budger to mitigate the new law’s hardships for the most wuinesable
legal immigrants, people with disabilities and children. But the far-reaching impact of the new law -
almost all noncitizens dre no langer eligible for SSI and Food Stamp benefits, and new imeigrants
will be burred from foderal moans-tested benefit programs for fivo years <= will require the
Adminiziration to take more stops 10 restors the status of legal invnigrants as full and equal members
of American socsety.

We sutnigly urge the Administration to take advantage of any flexibility permitted under the
new law to minimize its negeiive cansequences. For example, the PRWORA targeted the SSI

Ctildhood Disability program for cuts, and requirext the Social Security Administration to develop

a new dafinition of childhood dieability. Usfortunalaly, the Social Security Administration fafled 1o
take advartage of the sintute’s fiexibility, and has issued unnecessarily harsh interim final reguintions.
If thess regulations ase oot changed, they are [ikely to disqualify at least 135,000 children with
significant impairments, and to fill especially beavily on children with mental retardation or mental
health prodlems. : ‘

Restricting chitdren's eligibility for the SST Childhood Disability Program will also restrict
their eligibility for Medicaid. Mon children who qualify for S8I are automatically eligibls for

Medicaid; thus, children who fxil to meet the new restrictive definitions foe SS1 eligibility lose this

automatic coverage. Some will qualify for Medicaid on other grounds; others, however, will not.
We commend tha Admistretion for propasiag to contimue Medicaid coversge fou children currently

roceiving SSL, who are disqualifed under the new rules defining childbood disability. However, this

proposal anly heips current recipients. It will not cosure Medicaid coverage for children who would -

have quaiified for SST, and thus Madicaid, under the former rules, but cannot meet the stringent new

Ensuring that 1ow-iscome individuals are protected fom discrimination is ogly ons piece of
a larger, more fundamental struggle to help low-inoome families chart an escape path from paverty

to financis! indcpeadence. Tho ew law ignores msny of the specific barriers — such a3 the lnck of .

'CLINTON LIBRARY PHOTOCOPY
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livable wage jobs, transportation, health care, child care, doinastic violence counseling, and limited
sccess to quality educztion and job training programs — that maks it difficult for low-income
individuais to move permancatly from welfare 10 work. Many welfare recipients, for example, are
being forced 1o drop out of school and take *dead-end” jobs even though completing their education
may be the only way they can get jobs 1o support themselves and their families.

The welfkre 1o work initiatives included in the budget may mean more funding to help
individuals gst jobe, but it is unclear what these initiatives will be and how much Ainding will be
available. Even the original budget proposal -~ $3.6 billion allocated aver five years — is not snough
to meoet the needs of il of those whe rust find work. We urge you to pursue meaaingful and
muck-aeeded reforms, and seek additional funds to: (1) ereats new jobs that pay deesnt wages;
(3) expand access to educatiom and job training so that welfare recipients cam be better
prepared for the workplaces and (3) provide necessary support services, such as child care,
heajth care, domestic violence counseling, and transportation costi, that weifarve recipisats
need tg gu (o work. Without such reforrm, welfire recipients will be pitted againat, or simply
displace, other low-wage workers agthey vie for an inadaquate supply of jobs and campete for ever-
dwindfing support services.

This Administrazion has distinguished iself by stending firm in its commitment to uphold basic
avil rights protections for all individue's. We urge you to make the promise of our civil rights laws
a reality for all individuals, pardcularly those most vulnershle, by making civil rights eaforcement &
1op priority as the new waifkes law i implemanted. And, we urge you to go even further, by working
to restore equal treatmant for immigmmts to this countiy, a safety net for children and adults with
disabilities, and asdstance to poor families struggling to achieve financial independence.

Sincerely,
Dr. Dorothy L. Height Wade Henderson
Chairpersan Exacutive Directar
Leadership Conference an Civil Rights Leadership Conference on Civil Rights
Horace Deets Jackie DeFado
Exscytive Director Preaident
American Association of Retired Persons Amearican Association of University
Women
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Marian Wright Edeiman Marcig Greenberger

Founder & Prasident Co-President

Children's Defense Fund Nrtonal Women's Law Center

Antoniz Hernamdez Judith L. Lichttnan

Exccutive Director President

Mexican American Legal Defense & Wamen's Logal Defenso Fund

Bducational Fuad

Pau} Marchand Gersid McEntze

Director International Presidemt

The Arc of the UInited States American Federation of State,
Caunty & Municipai Employees

Kweisl Mfume Karen Narasaki

President & CEO Executive Director

Naxtionat Association for the Nusional Asian Pacific American

Advancement of Colored Peuple Legal Congortinm

Hugh Price Rabbi David Sapsrsiein

President Exscutive Diractor

Natiopal Urban League Religious Actian Center
Union of American Heorew
Coogregations
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Andrew L. Stern
President
Service Employces Intemational Union

Stephen I, Yokich

Pregidant

International Union, United Autorsabile
Workers of America

Pairisha Wright

Exccutive Director
Disebility Rights Education and Defiense
Fund

Raul Yzaguirre
President
National Couacil of La Raza
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Pringiples of Upity

Workfare, in ite current form, ke New York City Work Experisnce Program
(WEF), is unacceptable. Panple are Involuntarily placed in jobs, don't
receive the benefits or protections of the unionized workers they often
replacc, and have little or no prospect of getting a job elsewhere. It is not a
job training program -- it is a program which effectively replaces and
displaces other workers. It does nol create jobs or nppartunities for
anyone, nor does it educate participants. It depresses wages sand work
standards for everyone. It divides workers and turns them against each
other. It destroys families and takes parenta from young ciuldren,

Therefore. we are opposed to workfare. What we really need are additional
job opportunities.

However, il oider to enswie Wial workfaxe is abolishcd and replased with

jobs paying a living wage. we do support the following legislative and
administrative changes [or all welfare to work programs:

Workers Rights
All workfare program participants are workess entitled to:

*UINON CONCLUTENCE 1N €8{ablishing and implemenung workfure
programs, including, but not limited to educaton of aupervianrs as to WEP
workers' rights.

*an offective grievance procedure.

‘same wages, benellts, leave, workers' culupensation, wage
replacament and worlking conditions ar other incumbent workers.

*same labor etandards and protections as other workers doing tae
same or similiar work, including health and safsty and “right to know”
tratning, -

*same civil rights protections as other workers under foderal, state
and local laws .

CLINTON LIBRARY PHOTOCOPY
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~ Workfare participants raust kiiow Lhe range of and litnits on work to be
done. WEP workers must not he used to displace. supervige or train paid
workers. They must also have the right to organize and form independent
organizations or to join unions, ' :

Sdueaticn /Job Training

Workfare programs’ stated aim is to provide job training which will lead w0 a
meaningful job elsewhere. To ensure this, the welfare system must:

“cxhaust maximum use of education. job training, and meaningful job
search assistance before placement into a workiare assignment,.

*require that the welfare agency and benefits recipient jointly dcvelop
an individual employability plan.

*allow paiticipants to go to school, linclnding poet sacondary
edneation, as exemptions from workfare.

*require that participants in any unpaid or substdized work program
be given placement options cormmensurate with thefr work expertence.
and/or skills, and that participation in work placemients be 1;n|11ntmj -

*have access to quality, affardahle child care for each participant who
needs it.

Inplemeniation/Monitazing

Workfare programs are established without fnput from those outside
government and it has been imposaible to gauge the relnuve success of
workfare programs. Workiare programe must:

"establish a public process through which welfare recipients, labor,
community-based organizations. employers, educational institutions and
other interested constituencies can have mput into welfare-to-work
plamniing documents,

*mandate establishment of Community Review Boards to monitox
irmplementation of welfare work programs. These Boards should be broadly

CLINTON LIBRARY PHOTQCOPY {9
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represgntatve and include at a mindmvm welfare recipienta, labor.
community-Basad nrganization and employers.

*require reporting of job placement cutcomes for work participants
and results achieved by each employer measured against the City’s own
established atandards for job placement mn other Uualning programs.

CLINTON LIBRARY PHOTOCOPY



Principles of Unity

Official Endorsements as of 3/10/97

African-American Agenda 2000

Amalgamated Transit Union Local 726
Asaociation to Benefit Children

DBroadway Democrats

Catholic Charitics, Diocese of Brooklyn

Catholic Worker

Center for the Study of Family Policy -- Hunter College
Center on So0c¢ial Welfare Policy and Law

Child Care Council at the City University of New York
Coalition for the Homeless

Communications Workers of America Local 1180
Community Food Resource Center

Community Service Society

Councilmembcer Stephen DiBrienze
Councilmember Thomas Duane

Dwelling Place

Federation of Protestant Welfare Agericies

Fifth Avenue Cornmittee

Franciscan Ststers of Allegany

Greater NY Labor and Religion. Coalmon
Guyanese American Workers United
Intercommunity Center for Juatice & Peace
Jews for and Economic Justice

Labor Party/New York Metro Chapter

Lafayette Avenuc Presbyterian Church

Latino Worlsers Cenler

Local 100, HE.R.E.

Manhattan Borough Fresident Ruth Messmger
Methodist Federation for Social Action (NY)
National Association of Letter Carriers (NY)
National Canference of Black Lawyers - NYC Chapter
Natinnal Employment Law Project

New York Catholic Charities

New York City Coalition Against Hunger

New Yorkers for Fiscal Mabmena

RE.A.C.H.

Same Boat Coalition

St. Marks in the Bowery

United Auto Workers Local 2325

lirban Justice Center

Welfare Reform Network

Welfare ts Initistive

Women's Houaing & Economle Development Corporation
Women's Studies/Hamilton College
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What the Governors are Saying About the President’s Proposal to
Extend FLSA to Workfare Participants

“It’s an untenable position to put a state in."

Democratic Governor Thomas Carper of Delaware
The New York Times, May 16, 1997

“It adds terrific costs. If we’re going to tell every employer, ‘Oh, by the way, we’re going to
have a Federal auditor here,’ that’s going to be a terrific disincentive” to hiring recipients.

Republican Governor John Engler of Michigan
The New York Times, May 16, 1997

“The administration’s decision will ‘essentially destroy the delicate blueprint’ this state has
designed to move people off welfare rolls and into jobs.”

Democratic Governor Lawton Chiles of Florida
Associated Press, May 17, 1997

“We have a program that’s getting people from welfare to work and the president may be
stepping in and upsetting the apple cart.”

Pete McDonough, Spokesman for New Jersey Republican
Gov. Christie Whitman. 4ssociated Press, May 17, 1997

“The Clinton Administration’s decision to force states to pay the Federal minimum wage to
welfare recipients represents a step backward that will hinder our ability to move people from
welfare into work.”

Republican Governor George Pataki of New York
The New York Times, May 17, 1997



OPTIONS

Exempt from FLSA and/or related labor protection laws {doesn’t help states meet
minimum wage)

Allow states to count other benefits toward the minimum wage:

. Medicaid

° child care

. housing

. transportation

Weaken work requirements by allowing states to meet more of the work requirements
through education or training

Exempt workfare from FICA/EITC, if necessary

Other options?

n nSWer:
Does the Ways and Means proposal permit states to count training toward the minimum
wage only after they have exhausted the other device for meeting the minimum wage
{counting other benefits)?
Does the Ways and Means proposal remove protections for race, gender, disability
discrimination?
How easy is it for states to meet the 30 hour work requirement via training?



June 2, 1997

TO: Elena Kagan
Cynthia Rice

FR: Diana Fa:thun;a.D'\Oj“"\':L
Attached are 2 FLSA documents,

\/1 . DOL’s internal Q&A’s on FLSA. DOL needs our comments, We saw a draft of these earlier,
but DOL says they got comments from everyone but us. Please get me your comments

2. Charts on how close each state comes to meeting the minimum wage by combining TANF and
food stamps. HHS wants to release these ASAP to Moynihan and Daschle, who requested them.
I told Mary Bourdette I’d get back to her with an answer on this today. The charts show a lot of
states have problems in addition to Mississippi:

. 20 hr work requirement, family of 2 (40% of families): WV, TX, AR, SC, TN, LA,
) AL, MS
. 20 hr work requirement, family of 3: Mississippi
. 30 hr work requirement, family of 2: All except Alaska, HA, VT
CT, NY, NH, CA, RI, MA
. 30 hr work requirement, family of 3: 21 states (includes DE, NV,
FL, IN, GA, NC)

HHS’s explanatory text notes that states are actually in worse shape than the charts show,
because the analysis assumes the maximum food stamp benefit, while 25% of welfare families get
less than the maximum. '

I am trying to think of anything they left out that cuts the other way, but can’t think of anything
concrete apart from “TANF is a flexible program, so it is possible that people in wage
supplementation or other programs are getting less than the average TANF benefits, making
additional funds available for those in workfare.” Or the TANF “windfall.”

Decisions we must make: .

. Release to Moynihan and Daschle? CRS is doing this analysis and will probably release it
soon. Mary argues that we might as well arm our friends with this data. Do we want to
be the first to show that Mississippi is not the only state with a problem?

J Release both the 20 and 30 hour charts? DOL argues that we should only release the 20
hour chart because, when the requirement increases from 20 to 30 hours, states are
permitted to meet 10 of the 30 through training. HHS argues that states have already
made plans for more than 20 hours a week with our praise, and so we should release both.

. Whether the explanatory text includes all the right qualifications.

What do you think? Should we get together on a conference call on this?
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The Difference Between the Minimum Wage for 30 Hours a Week and the
Combined Maximum Food Stamps and TANF Benefits:
Key Points and Methodological issues . ~ -,

The attached tables illustrate that a number of states will have difficulty paying the
minimum wage by combining the maximum AFDC and Food Stamp benefits for a 30
hour work week as required for two parent families in FY 1997 and at state option for
some single parent families beginning in FY 2000. '

The analysis calculates the effective wage rate for a 30 hour work week. While two
parent families must participate for 35 hours per week beginning in FY 1997, only 30 of
those hours must be in work activities as described in Sec. 407. Similarly, while single
parent families must participate for 30 hours a week beginning in FY 2000, only 20 of
those hours must be within the activities described in Sec. 407. States could place
recipients in training for 10 of the 30 hours and not be required to pay the minimum wage
for 10 hours of training. In addition, single parents with a child under 6, about 60% of the
caseload. are required to participate for only 20 hours per week even when the hours
requirement incteases in later years, Relatively low benefit states that choose to require
recipients to participate in work for all 30 hours may face additional costs.

The analysis utilizes the maximum food stamp benefit calculated for a family that
receives the maximum TANF benefit. Approximately 25% of the 1995 AFDC caseload.
received less than maximum benefits. While sorhe of these families receive less benefits
because of earnings (presumably at least at the minimum wage), a significant portion
receive less benefits because of unearned income’ that would not count toward satisfying
the minimum wage requirement. As aresult, it is almost certain that each state would
have some cases in which food stamp and TANF benefits combined would not meet the
minimum wage, if the parent were required to work.

Families that receive child support may receive less than the maximum benefit. Asa
policy matter, states may not want families to work off their child support benefits and
therefore may have to provide additional compensation to meet the minimurn wage.

Most of the discussion has centered on the poteritial impact of the FLSA for a family of
three, the average unit size of an AFDC family. ‘However, 40% of those on AFDC have
only two persons in the unit. - Almost forty states would be unable to pay the minimum
wage by combining TANF and food stamp benefits for a family of two for a 30 hour work
week, -

The table assumed a 100% excess shelter deduction. Hchver,excep; for the lowest
benefit states, if the excess shelter deduction were 0% the value of combined AFDC and
food stamp benefits would be significantly reduced.

i
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. The analysis assumes that states maintain the level of benefits offered under AFDC. To
the extent that sténtes increase their benefit levels, even fewer states would have be unable
to meet the minimum wage by combining food stamp and TANF benefits. To the extent
thar states decrease their benetit levels, more states would be unable to meet the
minimum wage simply by combining food stamps and TANF benefits.

.1
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For Hlustrative Purposes Only
TABLE TWQ: FAMILY OF TWO
The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of two
Maximum Maximum Combined Effective Hourly Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case
AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage
State July 1996 Benefit Benefits Benefits for for 30 hoursiweek
For a family of 2 July 1896 30 hrsiwk/mo for 4.3 weeks/mo.
Alaska 821 231 $1.052 $8.16 $0
Hawaii 565 357 3522 $7.15 %0
Verment t 533 172 $705 $5.47 $0
Connecticut 513 178 $691 $5.36 -, $0
New York 468 203 671 3$5.20 $0
New Hampshire 481 188 $669 $5.19 $0
California 479 188 $667 $5.17 30
Rhode Island . 449 218 $6687 $5.17 $0
Massachusetts { 474 180 $664 $5.15 %
Washington i 440 218 $658 $5.10
wisconsin ;440 200 $640 $4.96 $24
Minnesota 437 201 3638 $4.85 $26
Oregon 395 218 $613 $4.75 $51
South Dakota 380 218 $598 $4.64 $66
Michigan 371 218 $589 $4.57 $75
lowa 361 218 $579 $4.49 $85
Kansas 352 218 3570 $4.42 $94
Montana ! 348 218 3567 $4.40 $97
Utah 342 218 $560 $4.34 3104
North Dakota 333 218 $551 $4.27 $113
. Pennsyivania 330 218 $548 $4.25 $116
Dist. of Columbia 326 218 $544 $4.22 $120
New Jersey 322 218 $540 $4.19 $124
Wyoming 320 218 3538 $4.17 $126
Maine 312 218 $530 $4.11 $134
New Mexico 310 218 $528 $4.09 $136
Virginia 294 218 3512 $397 7 $152
Nebraska 293 218 $511 $3.86 $153
Maryland 292 218 $510 $3.95 $154
Nevada 289 218 $507 $3.93 $157
Colorado 280 218 $498 $3.86 $166
Ohio 2798 218 $497 $3.85 $167
llinois 278 218 $496 $3.84 $168
Arizona 275 218 $493 $3.82 $171
Delaware 270 218 $488 $3.78 $176
ldaho 251 218 $4€9 $3.64 $195
Virgin Islands 180 281 3461 $3.57 $203
Fiorida 241 218 $459 $3.56 $205
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For lilustrative Purposes Only

TABLE TWO: FAMILY OF TWO

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of two

- P
s

Maximum Maximum Combined Effective Hourly Additional

Monthly Monthly AFDC and Wage Rate Monthly Cost/Case

. AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage

State July 1986 Benefit " Benefits Benefits for for 30 hours/week

For a family of 2 July 1996 _ 30 hrs/wk/mo for 4.3 weeks/mo.
Oklzhoma - 238 218 $456 . $3.53 $208
North Carolina 236 218 3454 $3.52 $210
Georgia 235 218 $453 $3.51 _ 5211
Missourj [ 234 218 $452 $3.80 $212
indiana Ty 229 218 $447 $3.47 $217
Kentucky 225 218 $443 $3.43 §221
West Virginia 201 218 $419 - $3.25 $245
Texas " 1863 218 $381 $2.95 $283
. Arkansas . 182 218 $380 $2.95 $284
South Carolina . 159 218 $377 . %292 $287
Tennessee ;o 142 218 $360 $2.79 $304
Louisiana ¢ 138 218 $356 $2.76 $308
Alabama 3137 218 $355 $2.75 $308
Mississippi ‘ 96 218 $314 $2.43 . $350

Notes: .
1. This table uses the maximum monthly AFDC benefits as of July 1996, States have more flexibility’ under TANF to
determine benefit levels and may choose to provide higher or lower benefits than suggested in this table.
Food Stamp benefits have increased slightly since 7/96 ($2 for a family of 3).
The maximum food stamp benefit assumas 100% excess shelfer, no child support, no medical deductions etc.
The min. wage is currently $4.75 an hour but will increase to $5.15 on 9/1/87. The tables use $5.15 as the wage
While the number of hours required for single parent participation does not increase to 30 until FY 2000, only 20
of those hours must be within the activities described in Sec. 407. As a result states could place recipients
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hours of training.
5. Families may receive less than the maximum benefit for several reasons. While the table lists no

additional costs for many states, it is likely that each state wili have some cases in which

food stamp benefits combined with TANF benefits would hot meet the minimum wage.
6. AFDC benefits are calculated by the Congressional Research Service.

hom
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TABLE ONE: FAMILY OF THREE
"The Difference Between the Minimum Wage and the '
July 1996 Monthly Maximum Benefits for a family of three
Maximum Maximum Combined Effective Hourly Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case
AFDC Benefit Foecd Stamps Food Stamps of Combined of Minimum Wage
State July 1896 Benefit Benefits Benefits for for 30 hours/week
for a family of 3 July 1996 ) 30 hrsiwkimo . for 4.3 weeks/mo.
Alaska $923 $321 $1.244 $9.64 30
Hawaii $712 $471 $1,183 $9.17 30
Connecticut $638 $236 $872 $6.76 $0
Vermont $633 $237 $870 $6.74 0
Rhode Island $554 $299 3853 $6.61 $0
New York $577 $270 $847 $6.57 $0
California $596 $243 $844 $6.54 $0
Washington $546 $289 $835 $6.47 80
Massachusetts $565 $257 $822 $6.37 $0
New Hampshire $550 3262 $812 $6.29 $0
Minnesota $532 $267 $799. $6.19 $0
Wisconsin $517 $272 3789 $6.12 30
Oregon $4860 $313 $773 $5.99 - $0
Michigan $459 $300 $759 $5.88 $0
Kansas $429 $313 $742 $5.75 $0
Montana $438 $285 3733 $5.68 30
New Jersey $424 $307 5731 $5.67 30
North Dakota $431 $298 $729 $5.65 $0
South Dakota $430 $298 $728 $5.64 30
Utah 5426 $299 $725 $562 °. $0
. lowa 8426 $299 $725 $5.62 80
Pennsylvania $421 $301 §722 3$5.60 $0
Maine $418 $301 $719 $5.57 $0
Dist. of Columbia $415 $302 $717 $5.56 30
New Mexico $389 $310 $699 $5.42 $0
llinois $377 £313 $690 $5.35 s0
Maryiand $373 $313 $686 $5.32 $0
Nebraska $364 $313 $677 $5.25 $0
Wyoming $360 $313 3673 $5.22 g0
Colorado $356 $313 $669 $5.19 $0
Virginia 5354 $313 $667 $5.17 %0
Nevada $348 $313 $661 $5.12 $3
Arizona $347 $313 $660 $5.12 %4
Ohio $341 3313 $654 $5.07 $10
Delaware $338 $313 $651 $5.05 $13
Virgin Islands $240 3402 $642 $4.98 322
Idaho $317 $313 $630 '$4.88 334
Oklahoma $313 $620 $4.81 544
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TABLE ONE: FAMILY OF THREE

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of three,

rd

Maximum Maximum Combined Effective Hourly Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case
AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage
State July 1996 Benefit Benefits Benefits for for 30 hours/week
for a family of 3 July 1996 30 hrs/wk/mo for 4.3 weeks/mo.
Florida " $303 $313 $616 $4.78 $48
Missouri $292 $313 $605 $4.69 $59
Indiana 3288 $313 | $601 $4.66 $63
Georgia $280 $313 - $593 $4.60 $71
North Carolina $272 $313 $588 $4.53 : $79
Kentucky $262 $313 3575 $4.46 $89
West Virginia . $253 $313 $566 $4.39 $38
Arkansas $204 $313 $517 34.01 £147
South Carclina $200 $313 $513 $3.98 $151
Louisiana 3180 $313 $503. $3.90 $161
Texas 3188 $313 $501 $3.88 $163
Tennessee , $185 $313 $498. $3.86 3166
Alabama $164 $313 $477 $370 -, $187
Mississippi A $120 $313 $433 T 8336 $231
Puerto Rico $180 NA NA™ $0.00 NA

Notes:;

1.

L

This table uses the maximum; monthly AFDC benefits as of July 1995, States have more flexibility under TANF to
determine benefit levels and may choose to prowde higher of lower benefits than suggested in this table.

Food Stamp benefits have increased slightly since 7/96 (32 for a family of 3).

The maximum food stamp benefit assumes 100% excess shelter, no child support, no medical deductions etc.
The min. wage is currently $4:75 an hour but will increase to $5.15 on 9/1/97. The tables use $5.15 as the wage

. While the number of hours required for single parent participation does not increase to 30 until FY 2000, only 20

of those hours must be within-the activities described in Sec. 407. As a result states could place recipients
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hours of training.
Families may receive less than the maximum benefit for several reasons. While the table lists no
additional costs for many states, it is likely that each state will have some cases in which

food stamp benefits combined with TANF benefits would not meet the minimum wage.

AFDC benefits are calculated:by the Congressional Research Service.
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For tllustrative Purposes Only

' TABLE THREE: FAMILY OF FOUR

- The Difference Between the Minimum Wage and the
July 1896 Monthly Maximum Benefits for a family of four

§

State

Hawaii
Alaska
Connecticut
New York
Vermont
California
Rhode Island
Washington
Massachusetts
Minnesota
Wisconsin
Oregon

New Hampshire
Michigan
Kansas
Montana
Maine

North Dakota
Pennsylvania
Dist. of Columbia
New Jersey
Utah

lowa

South Dakota
Maryland
New Mexico
Nebraska
Colorado
Virgin Islands
Ohio

inois
Arizona
virginia
Nevada
Delaware
Wyoming
daho

Maximum
Monthiy
AFDC Benefit
July 1996
For a famitly of 4

859

1,025

741

687

711

707

632

642

651

; 621
- 617
565

_ 613
3 563
497

527

526

517

514

- s07
‘ 488
498

485

478

450

469

435

432

300

421

414

418

410

408

407

aso

382

Maximum Combined
Monthly AFDC and
Food Stamps Food Stamps
Benefit Benefits
July 1996
567 $1.426
399 $1.424
289 $1.030
325 $1.012
298 $1.009
268 $1,006
365 $997
349 $991
316 $967
325 $946
326 $043
377 $942
327 $940
352 $915
383 $880
353 $880
353 $879
356 $873
357 $871
359 $866
373 $861
361 $859
362 $857
367 $845
39 %841
370 $839
380 $815
381 $813
51 $811
385 $806
382 3806
385 $803
388 $798
388 796
389 $756
394 3784
396 §778

Effective Hourty
Wage Rate
of Combined
Benefits for

30 hrs/wkimo

$11.05
$11.04
$7.98
$7.84
$7.82
$7.80
$7.73
$7.68
$7.50
$7.33
$7.31
$7.30
$7.29
$7.09
$6.82
$6.82
$6.81
$6.77
$6.75
$6.71
$6.67
$6.66,
$6.64
$6.55
$6.52
$6.50
$6.22
$6.30
$6.29
$6.25
$6.25
$6.22
$6.19
$6.17
$6.17
$56.08
$6.03

Additional
Monthly Cost/Case
of Minimum Wage
for 30 hours/week
for 4.3 weeks/mo.

30
$0
50
$0
80
$0
$0
30
$0
$0
30
$0
$0
30
30
50
50
$0
30
$0
$0
$0
30
$0
30
50
$0
$0
$0
30
$0
$0
$0
30
30
$0
$0
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TABLE THREE: FAMILY OF FOUR

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of four

i

. ) I
Maximum Maximum Combined  Effective Hourly Additional
Monthly Monthty AFDC and Wage Rate Monthly Cost/Case
AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage
State July 19396 Benefit Benefits Benefits for for 30 hours/week
For a family of 4 July 1996 30 hrsiwk/mo for 4.3 weeks/mo.
Okiahoma 380 ' 397 $777 $6.02 $0
Florida 364 397 $761 : $5.90 $0
Indiana 346 397 $743 §5.76 g0
Missouri 342 397 3738 $5.73 S0
Georgia 330 397 $727 $5.64 $0
Kentucky i 328 397 $725 $5.62 $0
West Virginia 312 387 $708 $5.50 $0
North Carolina : 297 397 $694 $5.38 $0
Arkansas 247 397 $644 $4.99 320
South Carolina ’ 241 397 $638 $4.95 $26
Louisiana , 234 397 $631 $4.89 $33
Tennessee 226 397 $623 $4.83 $41
Texas ; 226 397 $623 $4.83 $41
Alabama : $194 397 $591 $4.58 $73
Mississippi i 144 397 $541 . %419 $123
Notes: ' ’

1.

L

This table uses the maximum monthly AFDC benefits as of July 1996. States have more flexibility under TANF to
determine benefit levels and may choose to provide higher or lower benefits than suggested in this table.

Food Stamp benefits have increased slightly since 7/96 ($2 for a family of 3).

The maximum food stamp benefit assumes 100% excess shelter,.no child support, no medical deductions etc.
The min. wage is currently $4.75 an hour but will increase to $5.15 on 9/1/87. The tables use $5.15 as the wage
While the number of hours required for single parent participation does not increase to 30 until FY 2000, only 20
of those hours must be within'the activities described in Sec. 407. As a result states could place recipients

in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hours of training.
Families may receive less than the maximum benefit for severai reasons, While the table lists no

additional costs for many states, it is likely that each state will have some cases in which

food stamp benefits combined with TANF benefits would not meet the minimum wage.

AFDC benefits are calculated by the Congressional Research Service.
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The Difference Between the Minimum Wage for 20 Hours a Week and the
Combined Maximum Food Stamps and TANF Benefits:
Key Points and Methodological issues

[}

. The attached tables illustrate that relatively few states will face additional monthly costs

if they combine the maximum AFDC and Food Stamp benefits to pay the minimum wage
for a 20 hour work week. . 4
. The analysis calculates the effective wage rate for a 20 hour work week as required in FY

1997 for single parent families (25% of the caseload is required to work in FY 1997).
Whiie the number of hours required for participation increases to 30 in FY 2000, only 20
of those hours must be within the activities described in Sec. 407. As a result, states
could place recipients in training for 10 of the 30 hours and not be required to pay the
minimum wage for 10 hours of training. In addition, single parents with a child under 6,
_~ about 60% of the caseload, are required to participate for only 20 hours per week even
when the hours requirement increases in later years Relatively low benefit states that
choose to require recipients to participate in work for all 30 hours may face additional
costs. [Finally, two-parent families are required to participate in work activities for 30
hoursa week beginning in FY 1997. The additional hours required for two-parent
e, \yoms - families would résult in more states being unable to pay the minimum wage by combining
\QJY M food stamp and TANF benefits.

. The analysis utilizes the maximum food stamp benefit calculated for a family that
receives the maximum TANF benefit. Approximately 25% of the 1995 AFDC caseload
received less than maximum bencﬁts.[%ile some of these families receive less benefits
because of eamings (presumably at least at the minimum wage), a significant portion
receive less benefits because of ufigamed income that would not count toward satisfying
the minimum wage requirement. As a result, it is almost certain that each state would
have some cases’in which food stamp and TANF benefits combined would not meet the
minimum wage, if the parent were required to work.

. Families that receive child support may receive less than the maximum benefit. Asa
policy matter, states may not want families to work off their child support benefits and
therefore may have to provide additional compensation to meet the minimum wage.

. Most of the discussion has centered on the potential impact of the FLSA for a family of
three, the average unit size of an AFDC family. However, 40% of those on AFDC have
only two persons in the unit] Eight states including Texas would be unable to pay,_the
minimum wage by combining TANF and food stamp benefits for a family of two.

«  Thetable assumed a 100% excess shelter deduction. However, except for the lowest
benefit states, if the excess shelter deduction were 0% the value of combined AFDC and
food stamp benefits would b signiﬁcant%cduced.
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. ‘The analysis assumes that states maintain the level of benefits offered under AFDC. To
the extent that states increase their benefit levels, even fewer states would have be unable
to meet the minimum wage by combining food stamp and TANF benefits. To the extent
that states decrease their benefit levels, more states would be unable to meet the
minimum wage simply by combining food stamps and TANF benefits.
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TABLE TWO: FAMILY OF TWO
The Difference Between the Minimum Wage and the
July 1896 Monthly Maximum Benefits for a family of two .
Maxirmum Maximum Combined Effective Hourly Additional

Monthly Monthly AFDC and ‘Wage Rate Monthly Cost/Case

AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage

State July 1996 Benefit Benefits Benefits for for 20 hours/week
For a family of 2 July 1996 20 hrsiwk/imo for 4.3 weeks/mo.

Alaska 821 231 $1.052 $12.23 30
Hawaii ' 565 357 $922 $10.72 $0
Vermont © 833 172 $705 - $8.20 %0
Connecticut 513 178 $691 $8.03 $0
New York 468 203 $671 $7.80 50
- New Hampshire 481 188 $669 $7.78 30
California , 479 188 $667 $7.76 %0
Rhode Island - 449 218 3667 $7.76 $0
Massachusetts 474 190 $664 $7.72 30
Washington ' . 440 218 $658 $7.65 $0
wisconsin 440 200 $640 $7.44 , 30
Minnesota 437 201 $638 : $7.42 7 $0
COregon 3985 218 $613 $7.13 $0
South Dakota ' 380 218 $598 $6.95 $0
Michigan KYA 218 $589 $6.85 ’ 30
towa 381 218 3579 36.73 %0
Kansas 352 218 $570 $6.63 30
Montana - 349 218 $567 $6.59 $0
Utah 342 218 $580 $6.51 $0
North Dakota 333 218 $551 . $6.41 30
Pennsylvania 330 218 $548 _ $6.37 . 30
Dist, of Columbia : 326 218 $544 36.33 %0
New Jersey . 322 218 $540 $6.28 $0
Wyoming - 320 218 $538 $6.26 $0
Maine . 312 218 $530 . $6.16 $0
New Mexico 310 218 $528 $6.14 30
Virginia . . 294 218 $512 $5.85 30
Nebraska 283 218 $511 $5.24 $0
Maryland 292 218 $510 $5.93 %0
Nevada 289 218 $507 $5.90 30
Colorado 280 218 $498 $5.79 $0
Ohio 279 218 $497 $5.78 $0
Hlinois : 278 218 9496 $5.77 $0
Arizona 275 : 218 $493 $5.73°. %0
Delaware 270 218 $488 ' $5.67 $0
idaho 251 218 $469 $5.45 $0
Virgin Islands 180 281 3461 $5.36 $0

Florida 241 218 5459 $5.34 : %0
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TABLE TWO: FAMILY OF TWO
The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of two
Maximum Maximum Combined Effective Hourly Additional
Monthly Monthly AFDC and Wage Rate Monthly Cost/Case
AFDC Benefit Food Stamps Food Stamps of Combined of Minimum Wage
. State July 1996 Benefit Benefits Benefits for for 20 hours/week
For a family of 2 July 1996 20 hrs/wkimo for 4.3 weeks/mo,
" Oklahoma 238 218 $456 - $5.30 $0
North Carolina 236 218 $454 $5.28 $0
Georgia 235 218 $453 $5.27 $0
Missouri p 234 218 $452 © $5.26 $0
Indiana _ P 229 218 $447 $5.20 30
Kentucky 225 218 $443 $5.15 . $0
West Virginia 201 218 $419 487 7 $24
Texas 163 218 $381 $4.43 $62
Arkansas 162 218 $380 3$4.42 $63
South Carclina 159 218 $377 $4.38 $66
Tennessee : 142 218 $360 $4.19 $83
Louisiana . 138 218 $356 $4.14 387
Alabama - $137 218 $355 $4,13 $88
Mississippi 96 218 $314 $3.65 $129

Notes:
1. This table uses the maximum monthly AFDC benefits as of July 1996. States have more flexibility under TANF to
determine benefit levels and may choose to provide higher or lower benefits than suggested in this table,
Food Stamp benefits have increased slightly since 7/26 (32 for @ family of 3),
The maximum food stamp benefit assumes 100% excess shelter, no child support, no medical deductions etc.
The min. wage is currently $4.75 an hour but will increase to $5.15 og9/1/9A, The tabies use 35.15 as the wage
While the number of hours required for single parent participation does not increase to 30 untll FY 2000. only 20
of those hours must be within the activities described in Sec. 407. As a result states could place recipients
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hours of training.
5. Families may receive less than the maximum benefit for several reasons, While the table lists no

additional costs for many states. it is likely that each state will have some cases in which

food stamp benefits combined with TANF benefits would not meet the minimum wage.
8. AFDC benefits are calculated by the Congressional Research Serfvice., ",

el
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TABLE ONE: FAMILY OF THREE

~ The Difference Between the Minimum Wage and the
July 1936 Monthly Maximum Benefits for a family of three

Maximum Maximum Combined  Effective Hourly Additional

Monthly Monthiy AFDC and Wage Rate Monthly Cost/Case

AFDC Benefit Food Stamps Food Stamps  of Combined of Minimum Wage

State July 1996 Benefit - Benefits Benefits far “for 20 hours/week

' for a family of 3 July 1986 20 hrs/wk/mo for 4.3 weeks/mo.
 Alaska $923 . 8321 $1,244 $14.47 30
Hawaii $712 3471 $1,183 $13.76 $0
Connecticut 5636 $236 $872 $10.14 $0
Vermont $633 $237 $870 $10.12 30
Rhode Island : $3554 3299 $853 $9.92 $0
New York - 8577 $270 $847 . %985 7. $0
Caiifornia 3586 $248 $844 $9.81 $0
Washington $546 $289 $835 $9.71 $0
Massachusetts $565 $257 3822 $9.56 g0
New Hampshire $550 $262 $812 $9.44 30
Minnesota $532 $267 $799 28.29 %0
Wisconsin $517 $272 $789 $9.17 80
Oregon $460 $313 C 8$773 $8.98 $0
Michigan $459 $300 $758 $8.83 30
Kansas $429 $313 3742 $8.63 0
Montana 3438 $295 $733 $8.52 $0
New Jersey $424 $307 $731 $8.50 50
Nerth Dakota _ $431 $298 $729 $8.48 $0
South Dakota $430 $298 3728 $8.47 50
Utah $426 $299 $725 $8.43 30
lowa $428 $299 $725 $8.43 $0
Pennsylvania $421 $301 $722 $8.40 $0
- Maine $418 $301 $719 $8.36 30
Dist. of Colurnbia $415 $302 $717 $8.34 30
New Mexico $389 $310 $699 $8.13 $0
llinois $377 © $313 $690 $8.02 30
Maryland $373 3313 5686 $7.08 $0
Nebraska $364 $313 $677 $7.87 . g0
Wyoming $360 $313 $673 . $783 7 $0
Colorado $356 $313 $669 37.78 50
Virginia $354 $313 $667 37.76 20
Nevada $348 $313 $661 $7.69 30
Arizonra _ $347 $313 ' $680 $7.67 30
Ohio $341 $313 $654 $7.80 $0
Delaware $338 $313 $651 $7.57 $0
Virgin Islands $240 $402 $642 $7.47 $0
idaho 9317 $313 $630 $7.33 $0

Oklahoma $307 $313 $620 $7.21 30
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TABLE ONE: FAMILY OF THREE

"The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of three

Maximum Maximum Combined  Effective Hourly Additional

Monthly Monthly AFDC and Wage Rate Monthly Cost/Case

AFDC Benefit Food Stamps Food Stamps  of Combined of Minimum Wage

State _ July 19396 Benefit Benefits Benefits for for 20 hours/week

for a family of 3 July 1996 20 hrsiwk/imo, for 4.3 weeks/mo.
Florida $303 $313 $616 57.16 $0
Missouri $292 $313 $605 $7.03 $0
Indiana $288 ' $313 $601 $6.99 $0
Georgia $280 $313 $593 -+ $6.90 30
North Carolina’ 3272 $313 $585 $6.80 $0
Kentucky $262 $313 8575 $6.69 $0
West Virginia $253 $313 $566 $6.58 $0
Arkansas 3204 3313 . $517 $6.01 $0
South Carolina $200 $313 $513 $5.97 ' 30
Louisiana $190 $313 $503 $5.85 $0
Texas $188 8313 . $501 $5.83 $0
Tennessee $185 $313 $498 $5.79 30
Alabama $164 $313 $477 $5.55 $0
Mississippi $120 $313 $433 $5.03 310
_Puerto Rico $180 NA NA $0.00 NA

Notes: :

1

L

This table uses the maximum monthly AFDC benefits as of July 1996. States have more flexibility under TANF to
determine benefit levels and may choose to provide higher or lower benefits than suggested in this table.

Food Stamp benefits have increased slightly since 7/96 ($2 for a family of 3). ‘, ) '

The maximum food stamp benefit assumes 100% excess shelter, no child support, no medical deductions etc.
The min. wage is currently $4.75 an hour but will increase to $5.15 on 9/1/97. The tables use $5.15 as the wage
While the number of hours required for single parent participation does not increase to 30 until Y 2000, only 20
of those hours must be within the activities described in Sec. 407. As a resuit states could place recipients

in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10 hours of training.
Families may receive less than the maximum benefit for several reasons. While the table lists no

additional costs for many states, it is likely that each state will have some cases in which

food stamp benefits combined with TANF benefits would not meet the minimum wage.

AFDC benefits are calculated by the Congressional Research Service.

-~
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TABLE THREE: FAMILY OF FOUR

The Difference Between the Minimum Wage and the
July 1996 Monthly Maximum Benefits for a family of four

Maximum Maximum Combined Effective Hourly Additional

Monthly Monthly AFDC and Wage Rate Monthly Cost/Case

AFDC Benefit  Food Stamps Food Stamps of Combined of Minimum Wage

State July 1996 Benefit Benefits Benefits for for 20 hoursiweek

For a family of 4 July 1996 20 hrsiwk/mo for 4.3 weeks/mo.
Hawaii ' 859 567 $1.426 $16.58 $0
Alaska 1,025 399 $1.424 $16.56 %0
Connecticut 741 288 $1.030 $11.98 30
New York 687 325 $1.012 $11.77 30
Vermont 711 298 $1,009 $11.73 $0
California _ . 707 299 $1,008 $11.70 $0
Rhode Island 632 365 $997 $11.59-, 30
Washington - 642 349 $991 ' $11.52 30
Massachusetts ’ 651 318 $967 $11.24 30
Minnesota ; 621 325 $946 $11.00 $0
Wisconsin . 617 326 $943 $10.97 $0
Oregon t 565 377 $942 $10.95 %0
New Hampshire 613 327 $940 $10.93 30
Michigan : 563 352 $915 $10.64 $0
Kansas 497 383 $880 $10.23 $0
Montana : 527 383 $880 $10.23 %0
Maine - 526 353 $879 $10.22 $0
North Dakota 517 356 3873 $10.15 $0
Pennsylvania 514 357 $871 $10.13 30
Dist. of Columbia : 507 359 $866 $10.67 $0
New Jersey ) 488 373 $861 $10.01 30
Utah 498 361 $859 $9.89 %0
lowa 485 362 $857 $9.97 30
South Dakota ’ 478 367 $845 $9.83 $0
Maryland 4 450 391 $341 $9.78 30
New Mexico 4869 370 $839 $9.76 30
Nebraska 435 380 $815 $9.48 30
Colorado . - 432 381 $813 $9.45 30
Virgin Islands ' 300 511 $811 - $9.43, $0
Ohio 421 385 $806 _ $9,37 ~ 30
lllinois 414 392 $808 $8.37 50
Arizona 418 383 $803 $9.34 30
Virginia 410 388 - $798 $9.28 30
Nevada 408 388 3756 $9.26 30
Delaware 407 389 $796 $9.26 $0
Wyoming 390 394 $784 $9.12 $0

idaho 382 398 $778 $9.05 30
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TABLE THREE: FAMILY OF FOUR

The Difference Between the Minimum Wage and the
July 1996 Monthily Maximum Benefits for a family of four

Maximum .Maximum Combined Effective Hourly Additional

Monthly Monthly - AFDCand Wage Rate Monthly Cost/Case

o AFDC Benefit Food Stamps Food Stamps  of Combined of Minimum Wage

State July 1996 Benefit Benefits Benefits for for 20 hoursiweek

For a family of 4 July 1996 20 hrsiwk/mo for 4.3 weeks/mo.
QOklahoma 380 397 $777 $9.03 30
Fiorida 364 397 $761 $8.85 $0
tndiana : 346 397 $743 $8.64 30
Missouri 342 397 - $739 . $859 $0
Georgia 330 397 727 $8.45 $0
Kentucky ' 328 397 $725 $8.43 $0
West Virginia Y 312 397 $709 $8.24 30
North Carolina 297 397 $694 $8.07 $0
Arkansas 247 397 3644 $7.49 $0
South Carolina ’ 241 397 $638 $7.42 $0
Lovisiana ; 234 397 $631 $7.34 $0
Tennessee 226 397 $623 $7.24 $0
Texas i 226 397 $623 $7.24 $0
Alabama 3194 397 $591 $6.87 %0
Mississippi . 144 397 $541 $6.29 $0

Notes:
1. This table uses the maximum monthly AFDC benefits as of July 1996. States have more flexibility under TANF to
determine benefit levels and may choose to provide higher or lower benefits than suggested in this table.
Food Stamp benefits have increased slightly since 7/96 ($2 for a family of 3).
2. The maximum food stamp benefit assumes 100% excess shelter, no child support, no medical deductions ete,
The min. wage is currently $4.75 an hour but will increase to $5.15 on 9/1/97. The tables use $5.15 as the wage
While the number of hours required for single parent participation.does not increase to 30 until FY 2000, only 20
of those hours must be within the activities described in Sec. 407; As a result states could place recipients
in training for 10 of the 30 hours and not be required to pay the minimum wage for the 10, hours of training.
5. Families may receive iess than the maximum benefit for several reasons. While the table lists no
additional costs for many states, it is likely that each state will have some cases in which
food stamp benefits combined with TANF benefits would not meet the minimum wage.
6. AFDC benefits are calculated by the Congressional Research Service,

P w
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American Law Division
Congressional Research Service « The Library of Congress » Washington, D.C. 20540-7410

MEMORANDUM April 16, 1997

SUBJECT: Fair Labor Standards Act Coverage of Workfare Participants

AUTHOR: Vince Treacy
Legislative Attorney

Introduction

The imposition of mandatory work requirements by the 1996 Welfare
Reform Act has presented a question concerning the applicability of wage and
hour standards to individuals receiving assistance. The Act replaces the aid for
families with dependent children (AFDC) program with a new system of block
grants to states for Temporary Assistance for Needy Families (TANF). Personal
Respcnsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No.
104-133, §103, 110 Stat. 2105, Aug. 22, 1996.

The new program requires states to place some recipients in work activities.

To be counted as engaged in work, the recipient must engage in unsubsidized

" employment, subsidized public or private employment, work experience, on-the-

job training, job search and job readiness assistance, community service

programs, vocational educational training, job skills training or education

directly related to employment, satisfactory attendance at secondary school, or

provieion of child care services to an individual who is participating in a

community service program. 42 US.C. § 407(d)(Supp.1997). In general,

recipients who are required to engage in work activities in exchange for benefits
are often called workfare participants.

Vrith the new TANF program slated to go into mandatory effect on July 1,
1997, the question of application of the Fair Labor Standards Act (FLSA) to
workfare participants has arigen. The Clinton administration has indicated that
welfare recipients who must participate in local workfare programs to receive
benefits should be covered by the FLSA. Administration advisor Gene Sperling
gaid on March 17, 1997, that the White House is contihuing to review federal
labor law to determine whether welfare recipients who must work for their
benefita are covered by the law, Daily Labor Report, Mar. 18, 1997.

Thzs legal meinorandum was prepared by the American Law Division’to enable *dzstrzbutton to
" more than one'client. Copies mav be obiairied from the American Laur Dinision’' " oo im0 7
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Employees under FLSA

The Fair Labor Standards Act requires all covered employers to pay covered
emplcyees the requisite minimum wage, as well as one-and-one-half times their
regulur rate of pay for overtime hours in excess of 40 in a workweek. The Act
also prohibits oppreasive child labor, requires equal pay for equal work by men
and women, prohibits retaliation against employees for filing complaints, and
requires all covered employers to maintain employment records. 29 U.S.C. §§
201-219.

Under the FLSA, the term "employee” is expressly defined as "any individual
employed by an employer.” 29 U.S.C. § 203(e)(1). The term "employ” means "to
suffer or permit to work." 29 US.C. § 203(g). An "employer” includes "any
person acting directly or indirectly in the interest of an employer in relation to
an enployee and includes a public agency. . . .* 29 U.S.C. § 203(d)(emphasis
supplied). The statutory definition ie "broad and comprehensive in order to
accomplish the remedigl purposes of the Act." Secretary of Labor v. Lauritzen,
835 F.2d 1529, 1534 (7th Cir. 1987).

The Supreme Court has held that, in defining the term "employee,”
Congress ordinarily means an agency law definition unless it clearly states
otherwise. In the FLSA, however, Congress defined the term "employ” as "to
suffer or permit to work." The Court found that the "striking breadth" of this
definition has stretched the meaning of “employee” under the FLSA to cover
some jparties who might not qualify as employees under many other statutes by
virtue of the strict application of agency law principles. Nationwide Mutual
Insurunce Co. v. Darden, 501 U.S. 318 (1992).

Moreover, under the Chevron doctrine of judicial deferral to an agency’s
interpretation of a statute which it administers and enforces, the courts have
given great weight to Department of Labor interpretations under the FLSA.
Auer 1. Robbins, 117 S. Ct. 905, citing Chevron U.S.A. v. Notural Resources
Defeniie Council, 467 U.S. 837, 842-43 (1984). The Department of Labor may
provide guidance to employers and employees concerning application of FLSA
standards to workfare programs, but Congress has not required it to provide
guidance for the TANF program. In 1985, by contrast, Congress directed the
Department to issue regulations covering public sector volunteers within four
months. Pub. L. No. 99-150, § 4(b), 29 U.S.C. § 203 note, 99 Stat. 790, Nov. 19,
1985. -

As interpreted by the Department. of Labor and the courts, the word
“employee” is not defined in terms of conventional dictionary definitions, nor in
terms of the common law concept of employee, but rather on the basis of the
underlying economic reslities of the relationship between the individual and the
employer. Goldberg v. Whitaker House Coop., 366 U.S. 28 (1961). The
Department therefore determines employee status not upon isolated factors, or
upon single characteristics or technical concepts, but under the circumstances
of the whole activity, including the economic reality. An employee generally is
one who "follows the usual path of an employee™ and is dependent on the
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(tuidelines developed by the Labor Department have long excluded student
trainces from FLSA coverage. The six requirements must all be present: (1)
training is similar to that given in a vocational school; (2) training is for the
benefit of the trainees or students; (3) trainees or students do not displace
regular employees, but work under their close supervision; (4) the employer ,
derivis no immediate advantage, and its operations on occasion may actually be
impecled; (5) trainees or students are not necessarily entitled to a job at the
conchision of training; and (6) trainees and students understand they are not
entitled to wages for their time in training. WH Pub. 1297 at 4-5.

Sichool-to-Work. The School-to-Work (STW) Opportunities Act of 1994
established a program for work-based learning experiences for students. In its
guidance under that Act, the Labor Department provided that a student is no¢
to be considered an employee if all four of the following criteria are met:

(1) the student receives ongoing instruction at the employer’s worksite
¢end receives close on-site supervision throughout the learning
experience, with the result that any productive work that the student
svould perform would be offset by the burden to the employer from the
training and supervision provided; and,

(2) the placement of the student at a worksite during the learning
experience does not result in the displacement of any regular
employee--i.e., the presence of the student at the worksite cannot
result in an employee being laid off, cannot result in the employer not
Liring an employee it would otherwise hire, and cannot result in an
employee working fewer hours that he or she would otherwise work;

gnd,

(3) the student is not entitled to a job at the completion of the .
lzarning experience—-but this does not mean that employers are to be
discouraged from offering employment to students who successfully
complete the training; and

(4) the employer, student, and parent or guardian understand that the
student is not entitled to wages or other compensation for the time
spent in the learning experience--although the student may be paid a
stipend for expenses such as books or tools. STW Guide at 3-4.

Voluniteer. The term "employee” does not include a volunteer. In the publie
. sectar, a volunteer is an individual who performs a service for a public agency
for civric, charitable, or humanitarian reasons, without promise, expectation or
receipt of compensation. 28 C.F.R. § 553.101(a)(1996). In the private sector,
individuals who volunteer or donate their services, usually on a part-time basis,
for public service, religious, or humanitarian objectives, not as employees and
without contemplation of pay, are not considered employees of the religious,
charitable and similar nonprofit corporations which receive their services. WH
Pub. 1297 at 6-7; Tony and Susan Alamo Foundation v. Secretary of Labor, 471
U.S. £90, 303 n.25 (1985).
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business which he serves. U.S. Dep’t of Labor, Employment Relationship Under
the Fair Labor Standards Act, Wage and Hour (WH) Division Publication No.
1297 at 3 (1980) [ hereinafter "WH Pub. 1297].

In the Department’s view, the FLSA applies if (1) an employment
relationship exists and (2) the employer or the employee is covered under the
FLSA. "As a general rule of thumb, if you pay wages or compensation, you
create an employment relationship." An employment relationship "does not
deperd on the level of performance or whether the work is of some educational
and/ot therapeutic benefit.” VU.S. Dep't of Labor, School-to-Work (STW]
Opportunities and the Fair Labor Standards Act: Work-Based Learning and the
Fair i.abor Standards Act at 5 (1995) [hereinafter "STW Guide"].

The performance of work is ope factor in establishing an employment
relationship. In addition, there must be compensation, benefit to the employer,
duration, and stability of relationship. Employment thus occurs when the
emplcyer (1) has power to hire and fire the employees; (2) supervises and
controls employee work achedules or conditions of employment; (3) determines
the rste and method of employment; and, (4) maintains employment records.
Henthorn v. Department of Navy, 29 F.3d 682, 684 (D.C. Cir. 1994); Bonnette
v. California Health & Welfare Agency, 704 F.2d 1465, 1470 (9th Cir. 1983). The
factors should not be "blindly applied” since this is not a "mechanical
determnination." The factors provide a "useful framework" but are not "etched
in stone.”" The ultimate determinatiop must be based on “the circumstances of
the whole activity." 704 F.2d at 1470.

Non-employees under FLSA

The FLSA definition of "employee" is broad, but its scope is limited by
seversl exceptions and exemptions. In general, the courts have found that non-
employment relationships, in which work is performed by an individual for an
entity) can be exempt from the FLSA where the individual rendering the services
has the status of trainee, School-to-Work participant, volunteer, patient worker,
recipient of rehabilitation services, workfare benefit recipient, independent
contreactor, prisoner, or religious person. WH Pub. 1297 (1980). In many of the
recognized non-employment relationships, the lesser benefit to the employing
entity is incidentsl to the primary benefit to the alleged employee.

T'rainees. In Walling v. Portland Termingl, several trainees had worked for
a railroad employer for one week in a8 brakeman training program which
benefitted their own interests. The Supreme Court held that they were not
employees under the FLSA, ruling that an individual who, without promise or
expeciation of compensation, but solely for his peraonal purpose or pleasure,
worked on activities carried on by other persons either for their pleasure or
proﬁt,} is not an employee. Walling v. Portland Terminal 330 U.S. 148, 151

(1947].
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Patient worker. Under Labor Department regulations, a patient worker is
a worker with a disability who is employed by a hospital or institution providing
residential care. There is an employment relationship if the work performed is
of any consequential economic benefit to the institution. Consequential
econcmic benefit means work of the type normally performed by workers
withcut disabilities. A patient does not become an employee if he or she merely
perfoims personal housekeeping chores, such as maintaining his or her quarters,
and raceives a token remuneration for those services. 29 C.F.R. § 525.4 (1996).

Recipient of rehabilitation services. In Williams v. Strickland, 87 F.3d 1064
(8th Cir. 1996), the ecourt held that a participant in a Salvation Army
rehabilitation program was not an "employee” under the FLSA because he "had
neither an express nor an implied agreement for compensation with the
Salvation Army. The participant had entered a six-month program offering
room,'board, work therapy, and counseling. The admission statement stipulated
that e was "a beneficiary not an employee™ of the program. He engaged in
work therapy on a full-time basis in exchange for food, clothing, shelter, and a
small/stipend. The court found that under the economic realities of the
situaiiion, the claimant was not an employee, since he did not have an express
agreement for compensation, and he did not apply to the personnel department
but ruther was admitted to the rehabilitation program. His "relationship with
the Salvation Army was solely rehabilitative.” 87 F.3d at 1067.

The dissenting opinicn maintained that the rehabilitative motive did not
preclude an employment relationship, since the participant argued that his work
significantly improved the value of repaired furniture, resuiting in profits to the
emplcyer. The dissent found a material dispute of fact over the question
whether his labor was purely rehabilitative and served only his own interest,
and produced no economic benefit to the Salvation Army. 87 F.3d at 1069.

Workfare benefit recipients. At least one court decision, JoAns v. Stewarz,
578 1.3d 1544 (10th Cir. 1995), has denied coverage of workfare benefit
recipients under the FLSA. In Utah, the State had voluntarily established a
program to help tide over individuals who were waiting for approval of their
applications for Supplemental Social Security (SSI) benefits for blind, disabled,
or elderly persons with very low income. The two emergency assistance
programs provided temporary cash assistance for the basic needs of applicants
awaiting qualification for SSI. Participants completed a self-sufficiency plan
with a case worker. The plans included rehabilitative activities as well as job
search and job training activities. Participants received a monthly stipend, but
were required to reimburse the state from their retroactive SSI benefits. In a
lawsuit, the participants raised the charge, among others, that their benefits
were less than required by the minimum wage requirement of the FLSA.

The Tenth Circuit held that workfare recipients were not covered by FLSA.
In the court's view, the narrow focus on the work component of the program
failed to take into consideration the circumstances of the whole activity, since
the work component was just one requirement of the comprehensive assistance
programs. Recipients were also required to meet a needs test; be unemployable,
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marginally employable, or 60 years of age or older; have no dependent children
and be able to perform a work project; and agree to participate in adult
educstion, training, skills development, and job search activities. The court

- found that participation in work projects was simply one component of the

comprehensive assistence plans, and that the overall relationship was one of
assistance, not employment.

The court further found that participants were completely unlike state
emplcyees in every respect, since they applied for assistance, not for jobs; they
received financial assistance checks, not state payroll checks; state and federal
taxes were not withheld; and no sick or annual leave was accrued. While
participants performed the same functions as some regular employees, they did
not receive the same salary, safe working conditions, job security, career
development, social security, pension, collective bargaining, or grievance
procedures as regular employees. Focusing on the circumstances of the whole
activity and applying the economic reality test, the court held the participants
were 120t employees of the State Department of Human Services for purposes of
the FLSA. 57 F.3d at 15658-59.

Independent contractor. As interpreted by the Labor Department, an
indep:ndent contractor is one "who is engaged in a business of his own.” Six
factors are considered significant, althocugh no single one is regarded as
controlling:

(1) the extent to which the services in question are an integral part of the
employer’s business; '

(2) the permanency of the relationship; :

(3) the amount of investment in facilities and equipment by the alleged
independent contractor;

(4) the nature and degree of control by the principal;

{55) the alleged contractor’s opportunity for profit or loss; and

(3) the amount of initiative, judgment, or foresight in open market
competition with others required for success by the claimed
independent contractor. WH Pub. 1297 at 9.

Frisoners. Prisoners, under rulings by the federal courts of appeal, are not
employees under the FLSA. See, e.g., Henthorn v. Dep’t of Navy, 29 F.3d 682
(D.C. Cir. 1994).

Religious persons. "Persons such ss nuns, monks, priests, lay brothers,
minisiers, deacons, and other members of religious orders who serve pursuant
to theur religious obligations in schools, hospitals and other institutiona operated
by the church or religions order are not considered to be ‘employees’ within the
meaning of the Act.” WH'Pub, 1297 at 6-7. This does not prevent the
establishment of an employer-employee relationship between the religious,
charitable or nonprofit agency and the persons who perform work for it. Dole
v. Shenandoah Baptist Church, 899 F.2d 1389 (4th Cir. 1990), cert. denied, 498
U.S. 846; accord, DeArment v. Harvey, 932 ¥.2d 721 (8th Cir. 1991).

Fougir gty
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Analysis

']‘he statutory definition of "employee” is basically circular: an employee is
any individual employed by an employer, and to emplay is to suffer or permit to
work.| Administrative and judicial determinations down through the years have
expar: ded upon the statutory definition. In addition, severa! general rules of
const: uctlon and principles of interpretation have guided the Department and
the cuurt.s in applying the statute.

1 The FLSA is to be construed broadly in order to effectuate
iz8 remedial purpose.
¥  The FLSA definition of "employée” ie one of the broadest in

the law, and its breadth covers some individuals who might not qualify

as such under a strict application of traditional agency law principles.

Nanonwtde Mutual Ins. Co v. Darden, 501 U.S. 318 (1892).

1 Exemptions and exceptions are to be construed narrowly in
keepmg with the remedial purpose of the Act.

' ¥ Individuals and employers may not waive FLSA protections
by express or implied agreement. Tony and Susan Alamo Foundation
v. Secretary of Labor, 471 U.S. 280, 302 (1985).

¥ Courts must sassign weight to Department of Labor
interpretations under the Chevron doctrine of judicial deferral to an
agency’s interpretation of a statute which it administers and enforces.

I the absence of an amendment to the law, state agencies must structure
work activity programs in light of existing FLSA coverage. At the outset,
prograums should be designated as employment-based or non-employment-based.
Emplayment based programs must comply with all FLSA requirements, unless
the Department of Labor rules otherwise. Non-employment programs should
be stmctured to meet existing FLSA exemptions.

Many of the "work activities” mandated under TANF may well fall within
existillg exceptions to the FLSA. Section 407(d) lists several activities which
seem clearly outside the concept of "employment relationship” under the FLSA.
These would include job search and job readiness assistance, voecational
educational training for up to 12 months, job skills training directly related to
employment, education directly related to employment, and satisfactory
attendance at secondary school or course of study leading to an equivalency
certificate. 42 U.S.C. § 407(d}(6),(8),(9),(10), & (11). None of these educational
or training activities would ordinarily involve performance of services for
compensation.

Some activities, such as work experience and on-the-job training, could be
considered to be either training or employment, depending on the circumstances.
42 US.C. § 407(d)(4)&(5). In these activities, the participants and employers
would need to meet all the criteria established for trainees and student learners.
Job training programs, for example, should adhere to the guidance for the
exemption of training and School-to-Work programs.

i
i
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Other listed work activities would appear to fall under FLSA by their very
nature. These include unsubgidized employment, subsidized private sector
empluyment, subsidized public sector employment community service prograins,
and tae provision of child care services to an individual who is participating in
a comrmunity service program. 42 U.S.C. § 407(d)(1),(2),(3),(7),&(12). In these
instances, the Department of Labor land the courts are likely to focus on the
economic realities, that is; on whether the relationship is one of employment or
of assistance. The presence or sbsence of such factors as rehabilitation,
training, or treatment could influence the determination.

It should be noted that the broad scope of the FLSA definition of
"employee” may well lead to situations where individuals may be employees for
purpcses of FLSA coverage, but non-employees under other federal or state
employment laws. Individuals covered by FLSA may be exempt from the
National Labor Relations Act, the Occupational Safety and Health Act, or the
Employee Retirement Income Security Act. They may also be non-employees for
purpcses of income tax withholding, employment tax, and social security taxes.

While the court in Johns v. Stewart found that workfare recipients did not
resemwble other state employees, this reliance may be mistaken, since the FLSA
definition covers far more individuals than career public employees, and the
mere fact that recipients are treated differently is not controlling. Similarly, it
is unlikely that written agreements stipulating that the workfare participants
are ndt employees will be given controlling weight, since employees cannot agree
to waive their protection. Tony and Susan Alamo Foundation v. Secretary of
Labor, 471 U.S. 290, 302 (1985). J

Finally, it could be argued that work:fare has a rehabilitative rather than
an economic purpose, and that participants are outside the "employment
relation” covered by the FLSA because their relationship is purely rehabilitative.
The purpose of TANF, however, was to give assistance to needy families and
parents by requiring the program to |"end the dependence of needy parents on ,
goveramental benefits by promoting job preparation, work, and marriage." 42
U.S.C: § 601(a)(2)(Supp. 1897), as added, Pub. L. No. 104-193, §103, 110 Stat.
2113, Aug. 22, 1996 (emphasis supphed) The purpose of the Welfare Reform
Act, according to its legislative history, was to respond to "overwhelming public
suppart for the idea that any able-bodied adult receiving public assistance should
work." H.R. Rep. No. 104-651, 104th Cong., 2d Sess. 823 {1996); 1996 U.S.Code
Cong. & Admin. News (BNA) at 2325 (emphasis supplied).

It is true that Johns v. Stewart expressly held that workfare benefit
recipiznts were not employees under the FLS4, but that holding may not control
the treatment of workfare participants under TANF. Under Johns v. Stewart,
the apphcants for SSI benefits were. hlllnd dlsabled or elderly persons with very
low income, who had to meet a needs test, and had to be unemployable,
marginally employable, or aver 59 years of age. The TANF program, on the
other hand, appears to be aimed at able-bodied welfare recipients. The focus of
TANF, on balgnce, appears to be on work rather than rehabilitation.

B
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1"he Welfare Reform Act provided no express waivers or exemptions from
FLSA coverage of workfare recipients. In the absence of authorizing legislation,
neither the President nor the Department of Labor may waive FLSA coverage
or requirements for workfare participants. Authority for any waiver, exemption,
or mcdification of FLSA coverage for workfare participants must come from
Congress. '

The Department of Labor is suthorized, but not required, to provide
guidance to employers and employees concerning application of FLSA standards
to particular situations. Agencies should seek this guidance, since no employer
may be subjected to liability or punishment for acts taken in reliance on written
admiristrative regulation, order, ruling, approval, or interpretation by the
Administrator of the Wage-Hour Division of the Labor Department. 29 U.S.C.
§ 25%a).

Conclusion

Pending DOL guidance, agencies and employers must evaluate FLSA |
coverege on a case-by-case basis. Where workfare participants have the -
characteristics of employees under the FLSA, then they must receive minimum
wage and overtime, unless they are individuals who qualify for an existing
exemption or exception. Workfare participants who engage in work would not
appea: to be eligible for any of the exemptions for individuals such as
volunteers, patient workers, independent contractors, prisoners, or religious
persornel, aince they appear to have none of the requisite characteristics for
those exemptions. In some circumstances workfare participants may qualify for
existing exemptions for individuals such as trainees or recipients of
rehabilitation services.

Ir. general, however, the purpose of the Welfare Reform Act was to put
“recipients of assistance back to work. To "suffer or permit” an individual to
" "work" is to "employ” the individual under the FLSA, and the resulting

employment triggers the coverage of the FLSA, absent an applicable exemption
or exception.
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MINIMUM WAGE AND WORKFARE

Background: The Labor Department has concluded that the Fair Labor Standards
Act (FLSA) applies to welfare recipients in workfare or other subsidized
employment programs in the same way as that law-applies to ail other employees.
This means that most welfare recipients in these programs will receive at least the
minimum wage.

The House Ways and Means Subcommittee on Human Resources proposes to
amend the welfare law so that welfare recipients engaged in workfare would not be
employees for the purposes of the Fair Labor Standards Act or any other federal
taw. Although requiring the minimum wage for hours worked, the proposal would
permit states to count child care, Medicaid, and housing benefits in their calculation
of the minimum wage. It would also allow states to count additional hours of job
search, education, and training toward the welfare law’s work requirements.

The Administration strongly opposes the Ways and Means Subcommittee’'s
provision on the minimum wage and welfare work requirements.

. This Ways and Means Subcommittee proposal would undermine the
fundamental goals of welfare reform. The Administration believes strongly
that everyone who can work must work -- and that those who work should
earn the minimum wage, whether they are coming off of welfare or not.

o The House Ways and Means Subcommittee proposal does not meet this test.
It effectively creates a subminimum wage for workfare participants. And it
weakens the weifare law’s work requirements.

. This Subcommittee proposal also was not addressed in the budget
agreement between the White House and Congress and should therefore not
be included in the reconciliation bill.
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Record Type: Record

To: Elena Kagan/OPD/EQP, Diana Fortuna/OPD/EOP

cc: Bruce N. Reed/OPD/EQP, Laura Emmett/WHO/EQOP
Subject: Mark Greenberg and FLSA

Mark Greenberg from the Center for Law and Social Policy called me and would like to come talk to
us about FLSA. | have worked a ot with Mark -- he is a very smart lawyer who knows a lot about
welfare and in my experience he can be trusted to work confidentially. He is a pragmatic liberal
who will work on improvements (i.e., he was the MOE godfather despite hating block grants).

I thought it might be useful to hear his views before our 2:00 meeting tomorrow. At a minimum he
will clue us into every possible way others will try to weaken the work rates to soften the FLSA
burden. He may have some suggestions more up our alley too.

Shall we meet with him sometime before 2:00 tomorrow?
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